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PERFORMANCE ROYALTY

THURSDAY, JULY 24, 1975

U.S. SENATE,
SUBCOMMITTEE ON PATENTS, TRADEMARKS, AND
CopyriGuTs oF THE COMMITTEE ON THE JUDICIARY,
' ~ Washington, D.C.

The subcommittee met, pursuant to notice, at 9:50 a.m., in room
1114, Dirksen Senate Office Building, Senator John L. McClellan,
presiding. )

Also present: Thomas C. Brerman, chief counsel; Edd N. Williams,
dJr., assistant counsel and Dennis Unkovie, assistant counsel.

Senator McCreLLAN. The subcommittee will come to order. The
Chair will observe that Senator Hugh Scott was scheduled to preside
at these hearings this morning. As he has been delayed, I am pinch-
hitting for him until he arrives. A{ the request of Senator Scott, I am
inserting at this point in the record a copy of the remarks that he had
intended to make on S. 1111, at the opening of thesc hearings.

[The statement referred to is as follows:] ‘

OPENING STATEMENT BY U.S. SENATOR HUGH SCOTT, BEFORE THE
SUBCOMMITTEE ON PATENTS, TRADEMARKS, AND COPYRIGHTS
OF THE SENATE JUDICIARY COMMITTEE .

Senator Scorr. Today we are holding hearings on a matter of great
importance and interest to all of us, We will.consider ~hether artists—
musicians, v.calists 1nd narrators—should be compensated when re-
cordings of their work are played publicly. We are considering S.
1111, an amendment to.the 1909 Copyright Act. Under this bill, those
who use sound recordings for profit would be required to pay a per-
formance royalty to those persons whose talents are used in recordings.
Present copyright law provides for royalty payments to the composers
and publishers of creative pieces. S. 1111 would establish royalties for
the perfcrmers. It would requive payment by broadeasters, jukebox
operators, background music services, and others who use recorded
- music for profit.

I have supported this extension of the performance reyalty concept
for the past 30 years. This matter has always scemed to me to be one
of simple justice. But tlicre are some who believe that since it was not
originally establizhed under the 1909 Copyright Act it should not be
acted upon today. ~ -

The. broadcasting industry has been a major opponent. Its wuajor
argument is that radio and television stations give free publicity

(1)
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‘to the artists 'and the record companies. The issue, as I see it, is
whether or not a person who uses his creative talents "to ‘produce
music should be entitled to compensation from someone who takes the
music and makes a profit from it.

The hearings I chair today will seek to examine all aspects of the
performance royalty. Both.opponents and proponents of the issue have
been asked to appear and state their views. I am hopeful that when the
hearings are concluded, the record will demonstrate as clearly as
possible all aspects of the performance royalty issue.

Senator McCLeLLAN. The Chair will now recognize the counsel
for the committee, Mr. Brennan. :

Mr. BrennaN., Mr. Chairman, I request that there be inserted
at this point in the record the notice of this hearing as it appeared in
the Congressional Record on June 26, 1975, and the text of S. 1111,
a bill to amend the Copyright Act of 1909 to provide for the estab-
lishment of a performance right in sound recordings.

Senator McCrLELLAN. The notice of the hearing and a copy of
S. 1111, the bill under consideration, will be printed in the record at
this- point. '

{The notice of the hearing and a copy of the bill, S. 1111, follow:]

{Congressional Record, Senate, June 28, 1975]

NoticE oF HEARING BY SUBCOMMITTEE ON PATIENTS, TRADEMARKS AND Copy-
RIGHTS

Mr. McCrLerLLaN. Mr. President, as chairman of the Subcommittee on
Patents, Trademarks and Copyrights of the Committee on the Judiciary, I wish
to announce that the subcommittee has scheduled a public hearing on 8. 1111 to
amend the Copyright Act of 1909 to establish a performance right in sound re-
cordings. This hearing will be held July 24, commencing at 9:30 a.m. in room 1114,
Dirksen Senate .Office Building. \

The subcommittee has previously held hearings on the subject matterof S. 1111.
The subcommittee will allocate equal time to the proponents and opponents of
the performance royalty amendment. Anyone desiring additional information
should contact the staff of the subcommittee, telephone 224-2268.

{S. 1111, 94th Cong., 16t Sess.}
A BILL To amend the Copyright Act of 1909, and for other purposes

Be it cnacted by the Senale and House of Representalives of the Uniled Stales of
America in Congress assembled, That this Act may be cited as the “Performance
Rights Amendment of 1975".

Sec. 2. The first section of title 17, United States Code, is amended—

&1)(dl)>y striking out ‘ und” where it appears at the end of subsections (¢)
an ; :

(2) by striking out the period at the end of subsection (e) and inserting
in lieu thereof a semicolon and “and”;

(3) by striking out subsection (f) and inserting in lieu thereof the following:

“(f)(1) To perform publicly for profit and to reproduce and distribute to the
public by sale or other transfer of ownership, or by rental, lease, or lending, any
reproduction of a copyrighted work which is a sound recording: Provided, That
the exclusive rights of the vwner of a copyright in a sound recording to reproduce
-and perform.it are limited to the rights to duplicate the sound recording in a
tangible formn that directly or indirectly recaptures the actual sounds fixed in
the recurding, and to perform those actual sounds: Provided further, That these
rights do not extend to the making or duplicution of another sound recording that
is an independent fixation of other sounds, or t¢ the performance of other sounds,
cven though such sounds imitate or simulate those in the copyrighted sound
recording; or to reproductivns made by broadcasting organizations exclusively
for thei ~wn use. e
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“(2) Where the copy nghted sound recording has been distributed to the public
under the authority of the copyright owner, the public.performance of the sound
recording shall be subject to compulsory licensing in accordance with the pro-
visions of section 33 of this title.”’; and

(4) by inserting immediately before the period at the end of the last
sentence of such section (relating to coin-operated machines) & comma and
the following: “except that the provisions of this sentence shall not apply to
thet.pu}alic performance of a sound recording under subsection (f) of t'..s
section”.

Sec. 3. (a) Chapter 1 of title 17, United States Code, is amcnded by adding at
the end thereof the following new section:

¢'§ 33. COMPULSORY LICENSING; ROYALTIES

“(a) The annual royalty fees for the compulsory license provided for in section
1(f) (2} of this title may, at the user’s option, be computed on either a blanket or a
prorated basis. Although a negotiated license may be substituted for the compul-
sory license prescribed by this subsection, in no case shall the negotiated rate
amount to less than the following applicable rate or payment:

(1) For a radio broadcast station licensed by the Faderal Communications
Commission, the royalty rate or payment shall be as follows:

“(A) in the case of a broadcast station with gross receipts from its
advertising sponsors of more than $25,000 but less than $100,000 a year,
the yearly performance royalty payment shall be $250; or

“(B) in the case of a broadcast station with. gross receipts from its
advertising sponsors of more than $100,000 but less than $200,000 a
year, the yearly performance royalty payment shall be $750; or

“(C) in the case of a broadcast station with gross receipts from its
advertising sponsors of more than $200,000 a year, the yearly blanket
rate shall be 1 per centum of the net receipts from the advertising
sponsors during the applicable period, and the alternative prorated rate
is a fraction of 1 per centum of such net receipts, taking into account the
amount of the station’s commercial time devoted to playing copy-
righted sound recordings.

“(2) For a television broadcast station licensed by the Federal Com-
munications Comimission, the royalty rate or payment shall be as follows:

“(A) in the case of a broadcast station with gross receipts from its
advertising sponsors of more than $1,000,000 but less than $4,000,000
a year, the yearly performance royalty payment shall be $750; or

“#(B) in the case of a broadcast station with gross receipts from its
advertising sponsors of more than $4,000,000 a year, the yearly per-
formance royalty payment shall be $1,560.

““(3) For background music services and other transmitters of performances
of sound recordings; the yearly blanket rate is 2 per centum of the gross
receipts from subscribers or others who pay to receive the transmission
during the applicable period, and the alternative prorated rate is a fraction
of 2 per centum of such gross receipts, taking into account the proportion of
time devoted to musical performances by the transmitter during the
applicable period.

. *(4) For an operator of coin-operated phonorecord players, the yearly

performance royalty payment shall be $1 for each phonorecord player.

*“(5) For all other users not otherwise exempted, the blanket rate is 325
per year for each location at which copyrighted sound recordings are per-
formed, and the alternative prorated rate shall be based on the number of
separate performances of such works during the year and shall not exceed
85 perday of use.

¥(6) No rogalty fees need be paid for a compulsory license for the public
performance of copyrighted sound reccrdings by a.radio broadcast station
where its annual gross receipts from advertising sponsors were less than
$25,000, by a television broadcast station where its annual g.oss receipts
from advertising sponsors. were less than $1,000,000, or by a background
music service or other transmitter of performances of sound recordings where
its annual gross receipts from subscribers or others who pay to receive the
transmission were less than $10,000.

“’b) The annual roy alty fees provided in subsection (a) shall be applicable until
such time as the royalty-rate is agreed upon by negotiation between the copyright
owner and the licensee, or their designated representatives: Provided, That the
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annual royalty fees provided for in subsection (a) shall be applicable for a period
of nos less than two years following the date ¢i enactment of the Performance
Rights Amendment of 1975. In the event that the parties or their representatives
are unable to agree upon a royalty rate pursuant to negotiation, the public per-
formance of the sound récording shall be subject to compulsory licensing at o
royalty rate and under terms which shall be set by an arbitration panel composed
of three members of the American Arbitration Association, of which one member
cf the panel shall be selected separately by each of the parties in disagreement,
and one member shall be selected jointly by the parties in disagreement.

“(c) The royalty fees collec*ed pursuant to this section shall be divided equally
between the perfurmers of the sound recording and the copyright vwners of the
sound recording. Neither a performer nor a copyright owner may assign his
right to the royalties provided for in this section to the copyright owner or per-
former of the sound recording, respectively.

‘¢(d) As used in this section, the term— .

(1) ‘performers’ means musicians, singers, conductors, actors, narrators,
and others whose periormance of a literary, musical, or dramatic work is
embodied in a sound recording; and

““(2) ‘net receipts from advertising sponsors’ means gross receipts from
advertising sponsors less any commissions paid by a broadcast station to
advertising agencies.”.

(b) The analysis of such chapter is amended by adding at the cnd thereof the
fellowing new item;

33. Compulsory licensing; royalties.”.

Mr. BrenNan. Mr. Chairman, the first witness is Miss Nancy
Hanks, chairman of the National Endowment for the Arts.

Senator McCLELLAN. We welcome you this morning, Miss Hanks,
and your counsel wiil be helpful to us. You may proceed.

STATEM.NT OF NANCY HANKS, CHAIRMAN, NATIONAL ENDOW-
MENT FOK THE ARTS, ACCOMPANIED BY ROBERT WADE, GEN-
ERAL COUNSEL, NATIONAL ENDOWMENT FOR THE ARTS

Miss Hanxks. Thank you very much. I know Senator Scott’s
interest in the legislation but I wish the point out to you as well that
tl.ere are many artists in your State who will be grateful for the con-
sideration of this committee to this legislation.

There are many fine artists, particularly in the folk area in Arkansas
keenly interested in the legislation.

Senu?t,or McCreLLaN. Would you mind pulling the mike up closer
to you? ‘ ’

Miss Hanks. I will yell.

Senator McCrLeLLAN, It is all right.

Miss HaNks. Itis a pleasure to be here this morning to provide you
with the views of the K'ational Endowment for the Arts on S. 1111,
a bill to establish a performance royalty in sound recordings for per-
forming artists and record producers. ‘

Mras Chairman, the National Foundation on the Arts and the
Humanities Act of 1965, as amended, the law creating the Nalional
Endowment for the Arts, contains an eloquent declaration of purpose.
In that declaration, the Congress states—among other things—that:

¥ * * It is necessary and appropriate for the Federal Government to help
create and sustain not only & climate of encouraging freedom of thought, imagina-
tion and inquiry, but alsv the material conditions facilitating the release of this
creative talent, )

I believe that this amendment to the Copyright Act of 1909, if
enacted, would go a long way in correcting the present inequitable
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situation with regard to the commercial exploitation of the creative
efforts of performing artists and record producers,

I am, of course, speaking of the commercial use of the talent and
the skills of performing artists and record companies whose creative
efforts bring to life and preserve in sound recordings a song, a sonata,
or a symphony. )

The primary users of these recordings; that is, the radio and tele-
vision broadcasters, jukebox owners, background music companies,
et ul., as we all-know, utilize these creative products to their commer-
cial benefit every minute of every day, and it goes without saying that
without the creative efforts of performers and recordmakers, these
industries would net exist as we Enow them today.

Mr. Chairman, this bill has been the subject of a great deal of
discussion over the past few years. The Congress has been well in-
formed as to the merits of this bill, and as well, has heard some voices
in opporition. As you know, the National Endowment and the ad-
ministration have joined those who support this proposed legislation.

Rather than go through all of the numerous arguments that have
been set forth in support of this bill, and with which we are in agree-
ment, I would prefer to enumerate here some of those that seem most
persuasive to the National Endowment for the Arts.

1. The Congress, the courts, and the Copyright Office have all
recognized that sound recordings are a proper subject for copyright
protection under the Constitution and laws of the United States.
As you know, the sound recording amendment of 1971 provided for
sound recording copyright protection against the unethical record
piracy. Litigation subsequent to enactment of the sound recording
amendment has resulted in judicial afirmation of the constitutionality
of antipiracy copyright protection for sound recordings.

2. Composers, songwriters, and publishers, all of whom s'milarly
enjoy copyright protection under our laws, receive performance
royvalties. -

3. Thirty - .ven nations around the world now recognize by law
performance rights for performers, o. 1ccordmakers, or both, including
the United Kingdom, West Germany, Japan, Italy, Sweden, Mexico,
Spain, and Israel, to name but a few. An International Convention for
the Protection of Performers, Produzers of Phonograms and Broad-
casting Organizations was adopted :1: 1961. This convention, known as
the Rome Convention, stated in article 12:

If a phonogram publishud for commercial purposes, or a reproduction of such
phunogram is used directly for broadcasting or for any communication to the
public, o single equitable remuneration shall be paid by the user to the performers,
or to the producers of the phonogram or to both.

So far the convention has been ratified by 15 countries, including
the United Kingdom, West Germany, Austria, Denmark, and Sweden.

4. No undue hardship would be imposed on those industries affected,
since the relatively small—in-terms of advertising and user revenue—
additional costs of performance royalties probably would be passed on
to the ultimate economic beneficiaries of the commercial use of sound
recordings, that is, advertisers, jukebox uscrs, background music
users, and others. Further, it is my understanding. that studies have
shown that increased costs to the advertisers and other commercial
users of sound recordings would be minimal.
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Mr. Chairman, I understand that details of implementation have
yet to be completely worked out by the various groups involved in the
sugport of this legislation. While most such details are not a proper
subject for concein for the National Endowment for the Arts, I would
like to make one or two observations in this regard.

First, it is my understanding that the field—the record indusiry and
the performing artists’ union—is in agreement with tlie principle that
all performers on a given record would share equally in the distribu-
tion of royalties derived therefrom. That is, there would be an equal
distribution of fees between a solo pesformer and his or her supporting
musicians. I heartily endorse that principle.

Second, Mr. Chairman, we would favor an implementation approach
which would insure substantial benefits to performing artists involve:l
in the creation of artistic works falling outside the commiercially
successful category, that is, the category of popular hits.

In other words, the National Endowment for the Arts would favor a
distribution formu.a weighted in favor of symphonic, folk, operatic,
or other musicians involved in the creation of artistic works which are
worthy in themselves but which by their nature do not have, at this
time at least, the ability to generate mass sales.

Mr. McClellan, as you know, the National Endowment for the
Arts when it was established by law in 1965, the Congress wrote a
very eloquent declaration of purpose. That included the cucourage-
ment of artists and ulso the encouragement of the material conditions
facilitating the release of creative talent.

It is interesting that we should be having trouble with our recording
equipment. This is particularly important in view of the severe eco-
nomic strain presently being felt by symphony orchestras, opera
companies, and nonprofit arts groups across the country.

I might add that there has been a zeneral concern in the country
about the lick of recordings in symphonic, operatic, and folk music.
We believe that this bill could serve te encourage the record companies
to this direction. And further that the opportunity to receive per-
formance royuaities will encourage musicians through their respective
associations to seek ways in which there can be more recording in
these art forms in the United States.

Finally, Mr. Chairman, I am most pleased to be able to report to
you our understanding that the recording industry would be agreeable
to a provision in this legislation which would allocate a certain per-
centage of the royalties 1t receives as a result thereof to the National
Endowment for the Arts, to be used for purposes consistent with the
Endowment’s enabling legislation.

[At this point Senator Scott entered the hearing rooin.]

The industry’s attitude in this regard is most encouraging. This
could have significant benefits for the Endowment’s programs, being
used for example, for the support of classical, folk, narrative, or other
noncommercial recording projects. Or perhaps for providing advance
training opportunities for musicians wishing to further their careers.

In conclusion, Mr. Chairman, I heartily endorse the view that
artists, musicians, and record companies who contribute their creative
efforts to the production of copyrighted sound recordings should
reasonably share in the income enjoyed by radio stations and other
commercial organizations who use the recordings for profit.
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This legislation would be an im’portant step toward achieving one
of the Endowment’s mejor goals: To encourage and sustain develop-
ment of creative American talent by helping to insure that American
artists will receive a just financial return for their creative work.

Senator Scott, I was mentioning that since both of you gentlemen
were interested 1n the National Endowment for the Arts, that in the
le%'islation there are statements supporting the individual creative
talent.

I mention this because the National Endowment for the Arts is u
great agency. However, the National Council on the Arts has always
been concerned that we assist in commenting and counseling on other
legislation that is being considered by the Congress that will be of
assistance to creative talent in the country.

It is these conditions today that I wou.d like to speak to. I want to
say that, Senator Scott, we know of your long term interest in this
legislation and certainly you have been a pioneer in carrying it
forward.

The main point of my testimony will be that in connection with the
legislation, we are seeking to provide adequate and justified royalty
payments for those people who have made it possible to have the
recordings in the first place. I am talking about the creative artists
themselves and the recording companies.

Without their combined creative efforts, we would not have sound
recordings in song, in symphony, in folk. We simply would not have
them at all.

Therefore, this is the main pcint that I would like to make this
morning. The primary users of thesc recordings including the radio
and TV broadcigters, the jukebox owners and background music
companies, as we all know, utilize these creative properties to their
commercial benefit every day.

It goes without saying, without the creative artists, the industries
would not exist today because they would have nothing to play.

This bill has been the subject of a-great deal of discussion over the
past few years. The National Endowment for the Arts have joincd
many people who support the legislation. A few of our most per-
suasive reasons are: One, the Congress and the Copyright Office have
recognized that sound recordings arc & proper subject for copyright
protection under the Constitution and the laws of the United States.

Two, composers, songwriters, and publishers, all of whom enjoy
copyright protection under our laws, receive performance royalties.
Three, 37 nations around the world recognize by law performance or
recordmakers or both. Four, no undue hardship would be imposed
on those industries. ' .

Mr. Chairman, I understand the deteils of implementation have
yet to be completely worked cut.

There has been a general concern in our country about the lack of
recordings in symphonic, operatic, and folk music. This bill could
encourage the record companies to improve this situation.

We have in mind a cooperative program for classical or folk or
perhaps a cooperative program that would serve to advance the f'ears
of young musicians, either in training or gerformzmce possibilities.
This could be a wonderful side benefit of this piece of legislation.

I thank you very much for asking me to the hearings this morning.
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Senator Scorr. Mr. Wade, did you want to say anything?

Mr. Wape. No, Senator. I have nothing to add to that statement.

Senator McCLELLAN. I wait to express’ my apprecéiation and
thanks and essure you that I will weigh very carefully your
recommendations. '

Senator Scorr. We thank you both.

[The prepared statement of Miss Nancy Hanks, Chairman, National
Endowment for the Arts, appeavs in full as follows:]

StaTeMEXT OF Miss Nincy Haxks, Cuamnmay, NaTIONAL ENDOWMEAT_FOR
THUE ARTS

It is a pleasure to be here this marning to provide you with the views of the
National Indowment for the Arts on 8, 1111, a bill 1o establish a performance
royalty in sound recordings for performing artists and record producers.

Mr. Chairman, the National Foundation on the Arts and the Humanities Act
of 1965, as amend:d, the law creating the National Endowment for the Arts,
contains an cloque.. Declaration of Purpuse. In that Declaration, the Congress
states (among other things) that:

“. . . it is necessary and appropriate for the Federal Government to help
create and sustain not vnly a climate of encoutaging trecdom of thought, imagina-
tion, and inqury bul also the maicrial condilions facililaling the releasc c¢f lhis
creative talent;” (emphasis added). 1 believe that this amendment to the Copy-
right Act of 1909, if enacted, would go a lung way in correcting the present in-
cquitable situation with regard to the cumumercial exploitation of the creative
effurts o performing artists and record producers. I am, of course, speaking of the
commercial use of the talent and shills of performing artists and record companics
whuse creative efforts bring to life and prescrve in sound recordings a song, a
sonata, or & symphony . The primary users of these recordings, i.c., the radio and
television broadceasters, jukebux owners, hackhground music companies, et al,, as
we all know, utilize these creative preducts {o their commercial bonefit every
minute of cvery day, and, it gues without saying that without the creaiive cfforts
of é)erfurmcrs and record makers, these industrics would not eaist as we know than
today.

Mr. Chairman, this bill has been the subjeet of a great deal of discussion over
the past few years. The Congress has been well informed as to the merits of this
hill, and, as well, has heard some voices in opposition. As you know, the National
Lndowment aid the Administration hai ¢ juined these who suppert this propesed
legislation, Rather than go through all of the numerous arguments that have boen
set forth in support of this bill, and with which we are in agreement, I would
prefer tu enumerate here sume of those thet seem mest persuasive to the Nati mal
Endowment for the Arts. .

1. The Congress, the Courts, and the Copyright Office have all recognized that
sound recordings are a proper subject for cupyright proteetion under the Con-
stitution and laws of the United States. As you know, the Sound Recording
Amendment of 1971 pruvided for sound recording copyright protection against
unethical record piracy. Litigation subscquent to cnactment of the Sound Record-
ing Amendment has resulted in judicial afirmatiun of the constitutionality of
anti-piracy copyright protection for sound recordings.

2. Composers, sung writers and publishers, all of whom similarly enjoy copy-
right protection under our laws, receive performance royaltics.

3. Thirty-seven nations around the world now recognize by Jaw performance
rights for performers or record makers, or Loth, including the United Kingdom,
West Germany, Japan, Italy, Sweden, Mexico, Spain, and Israel, to name but a
few. An International Convention fur the Protection of Performers, Producers of
Phonograms and Broadcasting Organizations was adopted in 1961. This conven-
tion, known as the Rome Convention, stated in Article 12:

“If » phonogram published for commercial purposes, or a reproduction of
such phonogram is used directly for broadcasting or fur any communication
to the public, a single equitable remuneration shall be paid b,y the user to the
performers, or to the producers of the phonogram, or to both.’

So far the convention has been ratified by fifteen countrics, including the United
Kingdom, West Germany, Austria, Denmark, and Sweden.

. 4. No undue hardship would Lie impused on thuse indnstries affected, since the
relatively small (in terms of advertising and user reveaue) additional costs of
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performance royalties probably would he passed on to the ultimate economic
beneficiaries of the commereial use of sound reeordings, i.c., advertiscrs, jukebox
users, background music uscrs, ¢t al. Further, it is my ur.derstanding that studies
have shown that increased custs to the advertisers and v.her commercdial users of
sound-recordings would be minimal. - .

Mr. Chairman, I understand that details of implementation have yet to be
completely worked out by the varisus groups involved in the support of this
legislation. While most such details are nut a proper subjeet of concern for the
National Indowment for the Arts, I would like to make one or two ubservations
in this.regard. ]

First, it is my understanding that the field (the record industry and the per-
furming artists’ unions) is in agrecement with the principle that all performers on
a given record would share equally in the distribution of roy alties derived there-
frum. 'That is, there would be an cqual distribution of fees between a solo per-
former and his or her suppuordng musicians. 1 heartily endurse that principle.

Second, Mr. Chairman, we would favor an implementation approach which
would insure substantial benefits to performing artists im olved in thecreation of
artistic works falling outside the commereially suceessful category, ie., the
categury of popular “hits”. In other words, the National Endowment fer the
Arts would favor a distribution formula weighted in favor of a_\,mfhunic, fulk,
. operatie, or other musicians involved in the creation of artistic works which are
warthy in themsclves, but which by their nature do not have, at this time at
least, the ability to generate mass sales. This is particularly important in view of
the severe econemic strain presently being felt by symphuny orchestras, opera
companies, and nun-profit arts groups across the country. I might add that there
has been u general cuncern in the country about the lack of recordings in sym-
phunie, operatic and folk music. We believe that this bill cuuld serve to encourage
the record .companies in this directivn. And, further, that the opportunity to
receiv e performance royalties will encourage musicians through their representa-
tive associations to seck ways in which thare can be more recording in these art
forms,

Finally, Mr. Chairman, I am most pleased to be able to report to you owm
uanderstanding that the recording industry would be agrecable to 2 provision in
thi: ke gislation which would atlucate a certain percentage of the royaltics it receives
as o result thereof to the Nativnal Endowment for the Ards, to be used for pur-
puses consistent with the Fadowment’s enabling legislation. The industry’s
attitude in this regard is most cucouraging. This could have significant benetits
for the Endowment's programs, being used for example, fur the support of classical,
fulk, narrativ ¢, or other non-cotnmercial recording projects, or perhaps for providing
advance training opportunities for musicians wishing to further their careers,

In conclusion, Mr. Chairman, 1 heartily endorse the view that artists, musicians,
and record cumpanies who contribute their creative effort » to the production of
copy righted svund recordings should reasonably share in the incume enjoyed by
radiv stations and other commercial organizations whoe use the recordings for
profit. This legisiation would be an impuortant step toward achieving one of the
Endowment’s majur goals. to encourage and sustain development of creative
American talent by helping to insure that Amecrican artists will receive a just
financial return for their creative work,

Senator Scorr. At this point I would like to add a few words. I have
supported this extension of the performance royalty concept for the

ast 30 years, since I served on the Patents Committee in the House of

epresentatives. This matter has always seemed to me to be one of
simple justice. But there are some who believe that since 1t was not
originally established under the 1909 Copyright Act it should not be
acted ugon today.

The broadcasting industry has been a major opponent. lts major

3 o . . ¢ » * - * L3
argament is that radio and television stations give free publicity to the
artists and the record companies. The issue, as I see it, is whether or
not a person who uses his creative talents to produce music should be
entitled to compensution from sumeone who tukes the music and makes
a profit from it. .

The hearings I chair today will seek to e: ..uue all aspécts of the
perforinance royalty. Both opponents and  oponents of the issue
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have been asked to appear and state their views. I am hopeful that
when ‘the hearings are concluded, the record will demonstrate as
clearly as possible all asp\icts of the performance royalty issue.

The next witness is Miss Barbara Ringer, Register of Copyrights.
We appreciate your being here and for the record we should show that
you were appointed Register in 1973 after prior service, that you are
an attorney, a member of the Bar in Washington, D.C., and an
author. Miss Ringer, you may now proceed with your comments.

STATEMENT OF BARBARA RINGER, REGISTER OF COPYRIGHTS,
ACCOMPANIED BY DOROTHY SCHRADER, GENERAL COUNSEL, THE
COPYRIGHT OFFICE

Miss Ringer. Thank you, Mr. Chairman.

Mr. Chairman, I am Barbara Ringer, Register of Copyrights in the
Copyright Office of the Library of Congress, and I appear here today
in general support of the principle of copyright protection for the
public performance of soung recordings.

Although I am unable to support the detailed provisions of S. 1111
in their present form, I am also in favor of the basic purpose and
principle of the measure now before you for consideration.

The fundamental aim of S. 1111 is one with which I am in full
agreement.

That is to create, within the framework of the Fedeéral copyright
law, a public performance right in sound recordings for the benefit of
performers and record produeers.

No one can claim that authors and composers are adequately pro-
tected under the present copyright laws, but since 1909 they have at
least been accorded enforceable rights of public performance against
commercial users of their works other than jukebox operators.

Sound recordings are, in my opinion, just as creative and worthy
of protection as musical compositions. Yet sound recordings have
been recognized as copyrightable under the Federal copyright law
since 1972, and their creators still receive no royalties whatever from
the public performance for profit of their copyrighted works.

This is an inequity that in keéping with the constitutional aim of
encouraging and recognizing creative endeavor, Congress should
redress without further delay. How it should go about doing so is a
more difficult question.

Whether a gerform.ance right should be extended to sound record-
ings under Federal copyright legislation has been a controversial issue
in the United States for many years. Until very recently opinions have
been divided among the various representatives of performers and
record producers as to how the problem should ‘be «pproached.

For a long time the very idea of Eerformunce royalties for record-
ings was sharply contested, not only by users such as broadcasters, but
also by other copyright owners who are now receiving royalties. It
was certainly true, as was stated by my predecessor, Mr. Kamenstein,
as Register of Copyrights in the early 1960’s and by various congres-
sional committee reports up to 1967, opinion on this question re-
mained too uncrystallized to make legislation practicable.

This situation began to change in the late 1960’s and today appears
to be radically different. Opposition to the proposal for.a performance
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royalty for sound recordings appears to be limited ‘to those groups

that would actually bave to pay the royalty, notably broadcasting

_ organizations, and their opposition appears to be based primarily on
eccaomic considerations.

In the fall of 1971 Congress amended the 1909 Copyright Act to
establish limited copyright protection for sound recordings, in an
effort to stamp out the phenomenon of record and tape piracy. This
amendment, which came into effect on February 15, 1972, was
immediately challenged in the courts on constitutional grounds, and
survived this judicial test in Shaadb v. Kleindienst, 345 %‘ Supp. 589
(D.D.C. 1972).

This recognition by Congrezs and the courts of sound recordings as
the writings of an author within the meaning of the copyright clause
of the Constitution has gone & long way toward gaining acceptance for
sound recordings as creative works fully worthy of copyright pro-
tection.

Equally important in this process has been the growing recognition
that the whole creative process throgh which music comes into
existence and reaches the ears of the public has undergone a funda-
mental change. The lines between musical composition, musical per-
formance, and muscal recording have broken dovn almost completely.

For anyone today to deny the contributions of performers and record
makers to this continuous creative process is to fly in the face of realty.

As I wrote to Senator Scott last year, I have no doubt whatsoever
of the constitutionality of a record performance royalty. In my state-
ment I support that and quote from that letter which 1 wrote to you.
I would liﬁe to submit my entire statement for the record.

Senator Scorr. It will be inserted at the end of your statement.

Miss RinGgERr. I now go to page 7 of my statement.

Congress and the courts have already declared that sound :ecordings
as a class are constitutionally eligible for copyright protection. With
this principle established any broadening of protection for sound
recordings to include 2 public performance right becomes one not of
constitutionality but of statutory policy.

In considering :his pivotal policy question, Congress should first
take a hard look ac just what the lack of copyringt protection for
gerformers has done to the performing arts profession in the United
States.

The 20th century technologicel evolution in communications has
had a fundamental impact on & number of forms of creative expression,
but there is no case in which theimpact was more drastic or destructive
than that of the performing artist.

Performers were whipsawed by an unmerciful process in which
their vast ve audiences were destroyed by phonograph rvecords and
broadcasting, but they were given no legal rights whatever to control
or participate in the commercial benefits of the vast new electronic
audience.

The results have been tragic: The loss of a major part of a vital
artistic profession and the drying up of an incalculable number of
creative wallsprings, The effect of this process on individual performers
has been catastrophic, but the effect on the nature and variety of
records that are made and kept in release, and on the content and
variety of radio programing, have bee:. equally malign. Most of all
it is the U.S. public that has suffered from this process.
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Congress cannof repair these past wrongs, but it can and should do
something ahout avoiding.or minimizing them in the future. There is,
in the United States today, ne more vital-and creative force than that
of performed music.

Adéquate protection for those responsible for this creative force
involves much more than economics and the ability or willingness of
various communications media {o pay performing royalties.

It is, first of all, a matter of justice and faimess; but beyond that
it is ir the paramount national interest to insure that growth in the
creativity and variety of the performing arts in this-country is actively
encouraged by reasonabie protection, rather than stunted or destroyed
by lack of it. ‘ -

The revision bill introduced by Senator McClellan in the 93d
Congress, S. 1361, included a record performance 10yalty, subject to a
compulsory license. This provision—section 114— did not survive
Senate consideration of the bill last year, and was deleted before
passage of the revision bill. S. 1111 is patterned on section 114, but
there are important technical differences resulting from its presenta-
tion as an amendment of the Copyright Act of 1909 rather than as a
part of the general revision program.

I had some question as to whether the compulsory license system
envisioned in last year’s section 114 could be completely satisfactory
as a procedural matter, but at least it had the administrative frame-
work and safeguards necessary for the practical operation .f any
compulsory licensing scheme.

It is because this framework and these safeguards are lacking in
S. 1111 that I cannot support the bill as a technical matter.

I would now like to skip to page 13 of the statement.

Senator Scort. Your opposition is not to the purpose of the bill or
to the enactment of the bill but to the correction of what you feci are
technical liabilities to its proper implementation?

Miss RixGer. That is quite correct. I think I will confirm this in tae
remainder of my statement.

These are serious technical problems, but there is no doubt that they
could be resolved, either by substantial further amendments to the
1909 act or by restoring and revision of section 114 of the general
revision bill—=S. 22.

To my mind it is less important whether the performance royalty
for sound recordings be established under the revision bill or separate
legislation than that Congress act affirmatively by Jeclaring itself in
favor of the principles of ~nich a payment.

Whatever form the leg .ation takes, I recommend that such a step
be taken by the present Congress, and that, recognizing the damaging
effects of legislative inaction in the past, it not again postpone this
affirmative declaration to another Congress, or another decade, or
another generation. ‘

At the same time it must be said, on the basis of experience, that if
this legislation were tied to the fate of the bill for general revision of the
copyrighi law there is a danger that it could truninto a killer provision
that would again stall or defeat the omnibus legislation.

This danger exists, and it would be very real if the potential com-
pulsory licensees, notably the broadcasting and jukebox industries,
exerted their considerable economic and political power to uvppose the
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revision bill as.& whole: Should this happen, there could:be no question
-about priorities; the perfermance royalty for sound recordings would
have to yield to the overwhelming r 2eds for omnibus reform of the 1909
copy~ight law. : N, oo -

The opposition of broadcasters, music operators, wired music serv-
ices, and -other users of recorded performances to paying additional
performance royalties’and handling additional paperwork is certainly
understandable on purely economic grounds.

But as Miss Hanks s6 eloquently said; these services are part of a
continuum that relies for its very existence on the creative efforts of
authors, composers, performers, and recordmekers. It is naive and
unrealistic of me to hope that the commercial users of music could
realize the benefit to their own interests of doing everything reasonably
possible to promote the economic interests of those who work it is their
business to purvey?

Would it be too much to hope that, recognizing that they are all
part of the same process, the users of copyrighted sound recordings
could accept the principle of performance royalties, and could sit down
with the performers and recordmakers to work out a reasonable coin-
pulsory licensing system?

The alternative, no one need be told, is years moie of wrangling in
the legislative arena, with people pitted against each other who should
be working together for their mutual benefit.

Once the tprinciple of performance royalty is esiablished, the alterna-
tive ways of implementing it are not confined to S. 1111 or section 114
of the earlier revision bill. An obvious possibility could be for Congress
{o accept the principle of payment, but delay implementation for a
%)el'iod long enough to allow the working out of a viable compulsory
icensing procedure.

Another possibility would be, as in the case of the previous legisla-
tion establishing copyright for sound recordings to put a terminal date
on the legislation, leaving it to a future Congress to judge, on the basis
of actual experience, whether it should be extended permanently.

Other alternatives might include a transitional period during which
all payments would go to the National Endowment fov the Arts while
a workable procedure for distributing license fees to individual copy-
right owners was being worked ous.

I am not committed to any of these or other alternatives. But I do
express the hope that they might be explored in a spirit of good will
and give and {ake, with the aim of providing a framework in which the
fairest, least burdensome payment mechanism could be established.

The Senate Judiciary Cominittee and Senator Scott in particular
have done the public a real service in seeking solutions to this im-
portant .problem, and there is no doubt in my mind that, sooner or
later, their efforts will meet with the success t%ey deserve.

Thank you, Mr. Chairman.

Senator Scorr. Miss Ringer, thank you very much. Your state-
ment wil! be very uselul to the Committee. It expresses a balanced
point of view and-suggests several alternatives which I assure you this
committee will consider very carefully. Thank you both for appeuring.

|The prepared statement of Miss Barbara Ringer, Register of
Copyrights appears in full as follows]
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STATEMENT oF BARBARA RINGER, REGISTER OF COPYRIGHTS ON S, 1111, A Brri
To AMeEND THE CoOPYRIGHT AcT oF 1909 To EsTaBLISH A PERFORMANCE Roy-
ALTY FOR SOUND RECORDINGS . |

Mr. Chairman, I am Barbara Ringer, Register of Copyrights in the Copyright
Office of the Library of Congress. I appear today in general support of the principle
of cupyright protection for the public performance of sound recordings. Although
I am unable tov support the detailed provisions of S. 1111 in their present form, I
am also in favor of the basic purpcse and principle of the measure now before you
tor consideration. )

The fundamental aim of S. 1111 is one with which I am in full agreement: to
create, within the framework of federal copyright law, a public performance right
in sound recordings for the benefit of performers and record producers, No one can
claim that authors and composers are adequately protected under the present copy
right law, but since 1909 they have at least been accorded enforceable rights of
public performance against commercial users of their works other than jukebox
operators. Sound recordings are, in my opinion, just as creative and worthy of
protection as musical composi.ions. Yet sound recordings have been recognized as
copyrightable under the federal copyright law only since 1972, and their creators
still receive no royalties whatever from the public performance for profit of their
cupyrighted workes. This is an inequity that, in keeping with the constitutional
aim of encouraging and recognizing creative endeavor, Congress should redress
without further delay. How it should go about doing so is a more difficult question._

Whether a performance right should be extended to sound recordings under
federal copyright legislation has bee a controversial issue in the United States for
many years. Until very recently opinions have been divided among the various
representatives of perfuriuers and record producers as to how the prublem should
be approached. For a long time the very idea of performance royalties for record-
ings was sharply contested, not only by users such as broadcasters, but also by
other copyright owners who are now receiving royalties. It was certainly true, as
was stated by my predecessur. Mr. Kamenstein, as Register of Copyrights in the
early 1960's and by various Congressional committee reports up to 1967, that
umnion on this question remained too uncrystallized to make legislation practic-
able. :

This situation began to change in the late 1960’s, and today appears to be
radically differcnt. Opposition to the proposal for a performance royalty for sound
recordings appears to be limited to those groups that would actually have to pay
the royalty, notably broadcasting organizations, and their vpposition appears to
be based primarily on economic considerations. In the fall of 1971 Congress
amended the 1909 Copyright Act to establish limited copyright protecton for
sound recordings, in an effort to stamp out the phenomenon of r.cord and tape
piracy. This amendment, which came into effect on February 15, 1972, was im-
mediately challenged in the courts on constitutional Sroundb, and survived this
judicial test in Shaad v. Kleindienst, 345 F. Supp. 589 (D.D.C. 1972).

This recugnition by Congress and the courts o sound recordings as the “‘writings
of an author’ within the meaning of the copyright clause of the Constitution has
gone a long way toward gaining acceptunce fer suund recordings as creative works
fully worthy of copyright protection. Equally important in this evolution has heen
the growing recognition that the whole creative process through which music
comes into existence aud reaches the ears of the public has undergene a funda-
mental change. The lines between musical compusition, musical performance, and
musical recording have broken down almost completely. For anyune toduy to deny
the contributions of performers and record makers to this continuous creative
process is to fly in the face of reality.

As I wrote to Senator Scott last year, I have no doubt whatsoever of the con-
stitutionality of a record performance royalty:

Performing artists contribute original, creative authorship to sound record-
ings in the same way that the translator of a book creates an independently
copyrightable work of authorshiyu. Record producers similarly create an
independently copyrightable work of authorship in the same way that a
motion picture producer creates a cinematographic version of a play or novel.
In my opinion, the contributions of both performers and record producers are
clearly the ‘writings of an author’ in the constitutional sense, and are as fully
worthy of protection as any of the many different kinds of ‘derivative works'
accorded protection under the Federal copyright statute. [Letter from Barbara
Ringer to Senator Huga Scott, July 31, 1974]

The hasic constitutional criterion for copyright protection is that the work must
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qualify as the “writing of an author.” It is well scttled that this phrase must be
construed broadly and permits copyright in the original, creative expression of
suthors, artists, and other creators, whatever tangible form vhat expression may
take. No one should doubt the immense creative, artistic contribution of per-
forming artists who interpret the work of other creators. -

The common law courts recognized this principle as early as the 1939's. In
Waring v. WDAS Broadcasting Station, Inc., 35 U.S.P.Q. 272 (Pa. Sup. Ct. 1937),
Judge Stern wrote:

The law has never considered it necessary for the establishment of property
rights in intellectual or artistic productions that the entire ultimate product
should be the work of a single creator; such rights may be acquired by one who
perfects the original work or substantially adds to it in some manner. . . .
A musical composition in itself is an incomplete work; the written page
evidences only one of the creative acts which are necessary for its enjoyment;
it is the é)erformer who must consummate the work by transforming it into
sound. Id. at 275.

A few years later Judge Leibell expressed the same view, asserting that the
right of the performing artist had existed for a long time, but there had been no
need or possibility of enforcement before the invention of mechanical recording
devices. RCA Manufacturing Company, Inc. v. Whiteman, 42 U.S.C.P.Q. 114, 116
(S.D.N.Y. 1939), reversed on other grounds, 114 F, 2d 86 (2d Cir.), cert denied,
311 U.S. 712 (1940).

It was Judge Learned Hand who reversed Judge Leibell on other grounds in
the RCA r. Whiteman case, but fifteen years later he expressed his clear agreement
with Judge Leibell’s views on the nature of the original authorship in an artist’s
performance of music. In his famous dissent in Capital Records, Inc. v. Mercury

ecords Corp., 221 F. 2d 657, 664 (2d Cir. 1955), he graphically described the
performer’s contribution:

Muscial notes are composed of a fundamental note with harmonics and
overtones which do not appear on the score. There may indeed be instrv-
ments . . . which do not allow any latitude, though I doubt even that; but
in the vast number of renditions, the performer has a wide choice, depending
upon his gifts, and this makes his rendition pro tanto quite as original a
composition as an arrangement or adaptation of the score itself, which
[Section] 1 (b) makes copyrightable. Now that it has become possible to
capture these contributions of the incividual performer upon a physical
object that can be made to reproduce them, there should he no doubt that
this is within the Copyright Clause of the Constitution. Id. at 664.

Congress and the courts have already declared that sound recordings as a
class are constitutionally eligible for copyright protection. With this principle
established, any broadening of protection for sound recordings to include a public
performance right becomes one not of constitutionality but of statutory policy.

In considering this pivotal policy question, Congress should first take a hard
look at just what the lack of copyright protection for performers has done to the
performing arts profession in the United States. The Twentieth Century tech-
nological revolution in communications has had & fundamental impact on a
number of forms of creative expression, but there is no case in which the impact
was more drastic or destructive than that of the performing artist. Perforiners
were whipsawed by an unmerciful process in which their vast live audiences were
destroyed by phonograph records and broadcasting, but they were given no legal
rights whatever to control or participate in the commercial benefits of the vast
new electronic audience.

The results have been tragic: the loss of a major part of a vital artistic profession
and the drying up of an incalculable number of creative wellsprings. The effect
of this process on individual performers has been catastrophic, but the effect on
the nature and variety of records thai are made and kept in release, and on the
content and variety of radio programming, have been equally malign, Most of all
it is the United States public that has suffered from this process.

Congress cannot repair these past wrongs, but it can and should do something
about avoiding or minimizing them in the future. There is, in the United States
today, no more vital and creative force than that of performed music. Adec, tate
protection for those responsible ior this creative force involves much more than
economics and the ability or willingness of various communications media to pay
performing royalties. It is, first of all, » matter of justice and fairness; but, beyond
that, it is in the paramount national interest to insure that growth in the creativity
and variety of the performing arts in this country is actively encouraged by
reasonable protection, rather than stunted or destroyed by the lack of it.
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The, revision bill introduced by Senator McClellan in- the 93rd Congress (S.
1361)-included a recqrd performance royalty, subject to a compulsory license. This
provision (section 114) -did not survive.Senate censideration of the bill last yeur,
and was deleted befure passage of-the revision bill. 8. 1111 is patterned on section
114, but there are important technical differences resulting from its presentution
as an amendment of the Copyright Act of 1909 rather than as a part of the general
revision program. I had some question as to whether the compulsory licinse
system envisioned in last year’s section 114 could be completely. sati-factury as a
procedural matier, ‘hut at least it had the adniinistrative framework and s.fe-
guards necessary for the practical operation ¢f any compulsory licensing schumc.
It is because this framework and these safeguards are lacking ir. S. 1111 that I
cannot support the hill as a technical matter.

TUnder 8. 1111, section 1 of the present law would be amended te include the
right to perform publicly for profit a copyrighted sound rccording, subject ty a
compulsory license (section 33). Performances of suund recordings on jukeboxes
are also made subject to the record performance right. A negotiated license may he
substituted for the compulsory license of section 33, but the ruyalties cannot fall
below the statutory rates.

Foyalty fees may be computed on cither a blanket or prorated basis, at the
option of the user. Blanket fecs for radio stations range from $250 annually for
stations with gruss receipts from advertising of more than $25,000 but less thun
$100,000 to one percent of the net receipts from adv ertising fur stations with gross
reccipts in c..cess of $200,000. Radio stations with gross receipts under $23,000
pay nc ro, .y. In the case of television stations the rates are much lower bceause
of less frequent use Jf recorded music. Stations with gross reccipts from advertising
between one and four million dollars pay $750 annually. Stations with gross
receipts in excess of four million pay $1500, and those with receipts under one
million pay no royalty. Rackground music services and cable systems would pay
two percent of gross receipts from subscribers; if receipts are under $190,000, ne
payment is due. The jukebox rate is one dollar per player. All other nonexempt
users ‘pay $25 annually for cach location where recordings are perforined or o
separate performance rate not to exceed $5 per day of use.

The statutory rates fo1 tclevision stations have been substantially reduced from
those formerly in section 114 of the revisicn bill, which treated radiv and tehvi-
sion stations on the same basis. 8. 1111 cstablishes a divergencc in rates, presun-
bly in recugnition of the concentrated use of recorded music on radiv, which is
estimated to reach 73 percent of radio programming. Another significant change is
the exemption for background music, if the gross reccipts are less than $10,000.

The compulsory license mechanisin of the former section 114 of the revision
bill enlisted the Register of Copyrights as the recipient of royalty payments
which were to be distributed equally between performers and copjyright vwnurs
uf sound recordings. In the event of a-controversy ouver distributiun the Copy right
Royalty Tribunal created by the revision bill would have been convened to
resolve it. The Tribunal alsv would have been empowered to review the stututury
royalty rates.

The compulsory license system of S. 1111 does not appear to represent an
adequate substitute for the revision bill’s two-step procedure, which rlies first
on the-Copyright Office and second. un the Royalty Tribunal. The present law of
course neither empowers the Register of Copyrights to participate in the com-
pulsory license without additional statutory direction nor includes any feature
remotely comparable to the Royalty Tribunal,

Section 33 relies instead on an arbitratiun panel empowered to establish new
royalty rates (after a two year period) and to set the terms of the license in the
event the parties are unable tu agree on a negotiated license. Unlike the rates
set by ‘the Royalty Tribunal operating under the revision bill, the rates sct by
the arbitration panel under S. 1111 are not subject to review by Congress. I
regard this omission as a serious defeet in the ratemaking procedure.

An equally critical defect stems from the absence of any statutoery recipient
for the royalties due under compulsory licensing, although secction 353 states the
fees collected shall be divided equally between performers und owners of sound
recordings I assumne that this omissivn arises from two expectations. first, that
negotiated agreements will be the rule, pussibly obviating the need for a statutury
recipien®. and secund,:that the private scctor will establish a licen-ing mechanism
to receiy : both negotinted and compulsory licensing fees. I will nut speeculate
about the likelihood of either expectation coming to-fruition. However, the first
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expectation is severely undermined by the cmission of an antitrust exemption
which would facilitate negotiated licensing. I also have great doubt about the
advisability of establishing blanket compulsory license fees without creating a
stututory recipient, even assuming that few compulsory licenses will he exercised.
The existing compulsory licensing system (for niechanical reproduction of music)
ostablishes a per-use rate and dirents that payment be made to the copyright
proprietor. This rclatively siinple system cannot be compared to the recurd per-
formance reyalty for which a blanket payment can he made annually for all
uscs of all copyrighted sound recordings. Obvivusly, payment would net be made
to cach copyright proprietor.

These are scerious technical problems, but there is no doubt that they could be
resulved, cither by substantial further ainendments, to the 1909 Act or by restoring
and revising section 114 of the general revision bill (S. 22). To my mind it is less
important whether the performance royalty for svund recordings be established
under the revision bill or separate legislation than that Congress act affirmatively
by declaring itself in favor of the prineiple of such a payment. Whatever form the
legislation tukes, I scummend that such a step be taken by the present Congress,
and that, recognizing the damaging effects of legislative inactiun in the past, it
not again postpune this affirmative declaration to another. Congress, or another
decade, or another generation. - '

At the same time it must be said, on the basis of expericnce, that if this legisla-
tion were ticd tu the fate of the bill for general revision of the copyright law there
i> a danger that it could turn into a “killer” provision that would again stall or
defeat the umnibus legislation, This danger exists, and 1t would Le very real if the
putential compulsory licensees, notably the broadeasting and jukebox industries,
exeried their considerable econemic and political power to uppuse the revision bill
as a whuld, Should this happen, there could be no question about privritics; the
perfurmance royalty for suund recordings would have to yield to the overwhelming
nced for omnibus reform of the 1909 copyright law.

The oppusition of bruadcasters, music operaturs, wired music services, and other
usurs of recorded perfurmances to paying additional performance royalties and
handling additivnal paperwork is certainly understandable on purely economic
grounds. But as Miss Hanks so eloquently said, these services are part of a
continuum that relies for its very existence on the creative efforts of authors,
cotipusers, performers and record makers. Is it naive and unrealistic of me to
hope that the commercial uscrs of music cuuld realize the benefit to their own
interests of doing everything reasonably possible to promote the economic in-
terests of thuse whose work it is their business to purvey? Would it be too much
to hupe that, recognizing that they are all part of the same prucess, the users of
cupy righted suund recordings could accept the principle of perfuormance royalties,
and could sit down with the performers and record makers to work out a rcasvnable
cumpulsory licensing system? The alternative, no one need be told, is years more
of wrangling in the legislative arena, with peouple pitted against each other who
should be working together for their mutual benefit.

Once the principle of performance royalty is established, the alternative ways of
implumenting it are not counfined to 8. 1111 or sectiun 114 of the earlier revision
bill. An obvious possibility would be for Congress to accept the principle of
payment, but delay implementation for a period lung envugh to allow the working
vut of a visble compulsory licensing procedure. Another possibility would he, as in
the case of the previous legislation establishing copyright for sound recordings, to
put 1 terminal date on the legislation, leaving it to a future Congress to judge, on
the basis of actual experience, whether it should be extended permanently.
Other alternatives might include & transitional period during which all payments
would go to the National Endowmnent for the Arts while a workable procedure for
di>tributing license fees to individual copyright vwners was being worked out.

I am not committed to any of these or other altesnatives. But I do express the
hope that they might be exnplored in a spirit of good will and give-and-take, with
the aim of providing a framework in which the fairest, least burdensome payment
mechanism could be establisbed. Lhe Senate Judiciary £ becommittee, and Senator
Scott in particular, have done the public a real service in sceking solutions to this
important problem, and there is no doubt in my mind that, sooner or later, their
efforts will meet with the suegess they deserve.

Senator Scorr. Will the remsining proponents of the bill please
come forward to the witness table at this time.
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We will begin with Mr. Sanford Wolff, Mr. Golodner, Mr. High-
tower, and Mr. Stanley Gortikov, president of the Record Industry
Association. Your statements will be printed in the record, in connec-
tion with your testimony.

Let me note that Mr. Wolff is a lawyer who has served as executive
secretary of the American Federation of Television and Recording
Artists since 1968 and has practiced law :n Chicago since 1945, was
admitted to the New York Bar in 1973. We are very glad to have all of
you gentlemen here today.

STATEMENTS OF A PANEL COMPOSED OF SANFORD I. WOLFF, EXEC-
UTIVE SECRETARY, AMERICAN FEDERATION OF TELEVISION &
RADIO ARTISTS, AFL-C.0; JACK GOLODNER, EXECUTIVE SECRE-
TARY, COUNCIL FOR PROFESSIONAL EMPLOYEES, AFL-CIO;
JOHN HIGHTOWER, CHATRMAN, ADVOCATES FOR THE ARTS;
STANLEY M. GORTIKOV, PRESIDENT, RECORDING INDUSTRY AS-
SOCIATION OF AMERICA; HENRY KAISER, GENERAL COUNSEL,
AMERICAN FEDERATION OF MUSICIANS, AFL-CIC

Mr. Wovrrr. May I begin, sir, by expressing the eppreciation and
recognition of both the American Federation of Musicians and the
American Federation of Radio & Television Artists. We recognize that
vou may well prove Mr. Lincoln’s quote that one man with a con-
science does often make a majority.

I think that was Mr. Lincoln. May I also start by recalling some-
thing Miss Hanl.s said? One of her statements may have puzzled some
of you because we have tried to make clear that it is not the solo
artist and the musicians alone we are talking about.

Any royalties to be gained from this legislation would be shared by
all of the performers on a record because as you probably know, almost
every record has not only a solo artist but a group of supporting and
background singers whose importance to the recording is known to
everybody in the industry. It is our intention that all persons on a
record will share equally.

And now, Mr. Chairman, with your permission may I present our
statement?

My name is Sanford Wolff and I am the chief executive of the
American Federation of Television & Radio Artists, AFL-CIO, the
collective bargaining representative of all the singers you have heard
or seen on m?lio, television, and phonograph records.

Because of the unavoidable absence of musicians’ president, Hal C.
Davis, who is out of the country, 1 am privileged today to speak not
only on behalf of the 30,000 actors, announcers, dancers, news cor-
respondents, and singers who constitute AFTRA, but also on behalf
of some 330,000 members of the American Federation of Musicians.

I should like at this time to introduce my distinguished colleague,
Mr. Henry Kaiser, who as you may know, has for many years been
general counsel of the American Federation of Musicians. Mr. Kaiser
will be happy to participate in any subsequent discussion.

My mission is to voice the common aspiration of all American
performers that creative citizens at long last be granted copyright
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protection that would provide a small measure of participation in the
revenues derived from the highly profitable exploitation of their
recorded performances.

Mr Chairman and distinguished members of this committee, the
time for the relief that we have been vigorously pursuing for some 40
years—the time for realizing the modicum of justice these artists so
eminently deserve is now. It has been too long delayed.

Let me recite briefly some relevant history. In .940, the Shotwell
Committee, after 3 years of study, omitted recognition of performers’
rights from a then proposed revision of the copyright law because,
and I quote, ‘“thought had not yet become crystallized on the sub-
ject * * * and no way could be found at the present time for rec-
onciling the serious conflicts of interest arising in the field.”

Twenty-one 1 ‘ars later, in 1961, the Register of Copyrights, after
many years of further intensive study, reported to Congress that the
issues “have not yet crystallized”” and that “detailed recommenda-
tions are being deferred pending further study.”

And 5 years after that in 1966, the House Committee on the Judi-
ciary accurately and sympathetically summarized the argument
advanced on behalf of per}orming artists, and acknowledged that
“there was little direct response to those arguments’ but because of
the then. existing concerted opposition failed to accept our pleas
specifically noting “the possibility of full consideration of the question
by a future Congress.”

We now have had 8 more years of experience and we are pleased
to report a significant melting away of that concerted opposition.
Unlike 8 years ago, we now have total agreement between the per-
forming artists and the recording industry.

Unlike $ veals ago, we now have the unqualified support of the
Register of Copyrights. On top of that, we now enjoy the support
of the current administration, the National Endowment for the Arts,
and other influential groups from whom you will hear.

In sum the only real opposition is that of a powerful combination
of commercial entrepreneurs enjoying public gifts of airwave monopo-
lies and prospering enormously on the uncompensated talents of
our members, who, if I may be permitted the luxury of what is rapidly
becoming a neoclassic expression—have the chutzpah to insist upon
perpetuating an unconscionable exploitation.

It is to me and to the thousands I am privileged to speak for,
unthinkable for that kind of opposition to carry any weight with the
Congress of the United States.

The legislation being considered should present little indecision to
the Congress. Its morality presents no mind-boggling challenge. It
must be obvious that using & person’s labors and talents to enrich
oneself without compensating that person is less than ethical.

It is hard to believe that the val: lity of the statement is less than
self-evident. If at the same time one uses another person’s work,
without compensation, to fill his own purse, and to replace another
person whose living was earned by providing the same service, then
the practice becomes thoroughly indefensible.

It is a practice which at the same time creates unjust enrichment
and unjust unemployment.
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Not too many years ago broadcasters employed .nusicians and
singers on a full time basis. We called it staff. There was-an orchestra
and a small group of singers who previded the musicthat was broad-
cast,

Those people worked in many ways and on a variety of programs.
Some of us still remember, with considerable fondness, Toscanini and
the NBC Orchestra and the Riders of the Purple Sage. Though
perhaps at the opposite ends of the musical scale, these American
musicians and singers were employed to provide popular programing
features for the American listening audience.

Maestro Toscanini ar:d the Riders are no longer with us, but their
recorded music remains and continues, without cost to the broad-
casters, without compensation to their heirs, and couipetes unfairly
for jobs needed by their talented successors.

A Martian would find it incredible that we appear here with hat
in hand for the passage of this legislation. Where else in the United
States does one have to beg to get paid for the use of his work when
the users of his work acknowledge the value of the product and grow
rich on 1{? This is madness—unfounded ih lugic, ethics, or economics.

The performers I represent here make an obvious, ever increasing
coniribution ito the programing of radio and TV stations. Basic
American fairness requires that they be recognized and compensated.

Please disabuse yourselves of the notion so widely cultivated by
our opposition that the sales of records directly reflect the number
of times the record is played on the air. Even accepting the arrogant
premise that radio stations spend 75 percent of their air time out of
eleemosynary concern for the record industry—and in disregard of
their own profits—that notion. is simply not true.

Sales often suffer from overexposure and overplay on radio. Simply
put, why buy a record when you can hear it free?

Put out of your minds, too, the canard propagated by the broad-
caster that artists grow rich because of record sales.

Present here today are men and women unknown to you. No
Sinatras, Diana Ross, Elvis Presley, Johnny Cash, Fifth Dimension—
no Perry Conio, Kate Smith, Johnny Mann here; but on the records
made by those stars and played on radio stations throughout the land,
these people present contributed their invaluable services—their
performances were heard.

And so that there be a final end 1o the phony argument being made
by the opposition I am pleased to advise you that the two performing
unions have reached a firm agreement under which all performers wil
share equally in the royalty.

TFor example, if on a Frank Sinatra record there are 10 musicians
and 5 background singers, the royalty would be split equally among
the 16 people.

Let me tell you something about the performers here with us today,
and they, too, are prepared to answer any questions you may desire
to ask of them about the record business.

Mr, David Grupp, a professional drummer who for 62 years has
played for symphonies, on netwerk television, recordings, theaters,
clubs—even weddings. Many of the thousands of records he has
worked on still being extensively broadcast, and he has never received
a penny from the radio stations who profit from his talent.
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Wiliiam Ackerman, born and raised in Nashville, has been making
popular, country, and rock and roll recordings since 1960. At least 100
of the more than 5,000 recordings that Eill has made have gone over
the million mark. He hears his product played on radio stations all
over the country, but he is not paid for or consulted about the broad-
cast of his talents. ' :

Ralph Mendelson’s instrument is viola. He has been with the New
York Philharmonic for 23 years. When he joined the orchestra in
1953, its musicians were able to augment their earnings by radio
broadcast fees. Today the Philharmonie’s niusic is still used on radio
to an eVven greater éxtent, but it is recorded and Mr. Mendelson and
the other members of the orchestra get nothing.

Louis Nunley of Nashville is probably the most recorded bass singer
in the world. He’s been a background singer since 1953, with thousands
of records to his credit. Over.1,500 of these have made the hroadeast
charts, and more than 200 made the-top 10 in radio play. Lou never
received a penny for the broadcast of his records.

Lois Winter has been a successful classical and popular vocalist
for 25 years. She has performed as a background singer for every kind
of recording, literally from A to Z—beginning with the Ames Brothers
to Jazz Fiddler Florian Zabach. Remember Mitch Miller’s record,
“The Yellow Rose of Texas”? Lois, who has a wasters degree in
music theory, got $16 for the initial session fee, and nothing for the
thousands of subsequent radio plays of that record. -

Lillian Clark, like Miss Winter, is a working singer living in New
York. She began her career with the Clark Sisters, and has sung with
such groups as the Skylarks, and the Sentimentalists with Tommy
Dorsey. She and Miss Winter together have purticipated in thousands
of New York fecording sessions over a span of 25 years. Like the
others, Miss Clurk has received nothiog for the racio plays of her work.

Sherlie Matthews is one of the busiest singers in Los Angeles,
devoling a major portion of her time and talent to recordings. You
hear her voice every morning on the radio as you drive to work, and
every night as you drive home. Sherlie is in demand because her talent
is unique, and her “sound” is popular. But she is not helped by use of
her recordings by broadcasters. Indeed, overexposure may shorten the
length of her carcer. Sherlie and two other ladies whose rames you
would not recognize were the Supremes, a group whose records were
played thousands of times—no payment to Sherlie.

on Hicklin, also from Los Angeles, has a list of titles longer than
my arm. He’s sung with Frank Sinatra, the Partridge Family, the
Monkees, Andy Williams. Mr. Hicklin has received and continues to
receive the magnificent swin of uniof scale—$18 when he began, $30
now. Nothing for the countless replays for profit on the public air-
waves.

These and thousands of their anonymous colleagues are the people
who bring the incomparable joys of music to Amenca and to-a large
extent bring America to the world. :

These people and their colleagues are the indispensable source
the huge profits of the broadcasting industry.

It is our fervent plea that they be granted the recognition and
compensation so long and so sadly overdue.

We are deeply appreciative for this opportunity.
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Senator Scorr. If one bell goes up, it is & vote and I may have to
leave for a few minutes. ‘

Mr. Wolff, I thank you for your testimony. I have found it an
onerous business pushing the same bill since 1941. There are people
who regard me as ordinarily reliable. They regard me as perhaps
a little crazy for pursuing this particular bill. However it is the simple
justice of the situation which has encouraged me to pursue it since
the days when Fred Waring first brought it to my attention. We will
continue to see what we can do.

Section 114 of S. 1361, 93d Congress, a provision of mine, was
approved in the Judiciary Committee but struck in the Senate by
Senator Ervin of North Carolina, that great champion of the rights
of the individual, if you will recall. [Liaughter.]

Senator Scort. I felt it was better this Coneress to introduce it
as separate legislation. There are various opposing views we will get
into later. We are not precluding anyone who has a better idea. Mr.
Wolff, what is the per.entage of musicians that rely on record royalties
for their income?

Mr. Worrr. Infinitesimally small. Senator, I may be wrong, but
in the 20 years that I have been involved in this business both as a
lawyer and as a union executive, I know of no performer who can rely
on record royalties as presently known for his livelihood.

Senator Scorr. I know that my royalties as an author of books
can be stated in the hundreds of dollars rather than the thousands.
I don’t get very much for them. Is there any way of determining the
average income of a recording artist?

Mr. Worrr. Well, we have to make certain of our terms first.

Senator Scorr. Thatis right.

Mr. Worrr. Most people when they use the term recording artist,
it‘hinlk about the soloist, the Frank Sinatra, the Beverly Sills and so

orth.

Senator Scott. I am thinking of all the musicians.

Mr. Wourrr. The singers and the musicians. I can’t give you an
average, but I know an awfully lot of singers and musicians who since
recorded performances became the mainstay of programing on radio
have been unemployed. There are an awful lot of them whose income
is less than $2,000 a year from their chosen professions.

Sengtor Scorr. What is the average period of a solo artist’s artistic
carcer?

Mr. Worrr. I would say 10 years is outside, long outside. It is a
difficult question t¢ answer because I think with fondness of Ms.
Peggy Lee who breaks all records.

§enat-r Scott. Or Kate Smith.

Mr. Worrr. Or Ms. Kate Smith obviously. However, when you
think of those names that were so big so long, we only think it was for
so long. You just don't see them anymore. But we do hear their
records. They get probably nothing for that—we know they get
nothing for the broadcast and there are no sales.

Senator Scort. I have spoken with artists who state they have to
put in 10 cents in a machine to hear their own work for which there is
no compensation.

Mr. Wovrr. That is correct. One other factor that should be brought
out, is each week, we have { .nd that only five or six new records are
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added to what is known as the playlist of a radio station. Some stations
more, some less. The rest of the programing time (and it is acknowl-
edged at least 75 percent of all programing broadcast time is taken
up with sound recordings), the rest of it is taken up with records that
were made many, mmany years ago and are not even in the catalogs of
the record companies and certainly are not on the shelves of the record
store.

[The statement of Mr. Sanford 1. Wolff, on behalf of The American
Federation of Musicians (AFL-CIO) and The American Federation of
Television and Radio Artists (AFL-CIO), appears in full as follows:}

STATEMENT OF MR. SaNrorp I. WoLrF, oN BeuaLF oF THE AMERICAN FED-
H
ERATIONS OF MusictaNs AND TELEVISION AND Rabpio ArTists (AFL-CIO)

My name is Sanford I. Wolff. I am the Chief Executive of the American Fed-
eration of Television and Radio Artists, AFL-CIO, the collective bargainin
representative of all the singers you have heard or seen on radio, televisiun an
phonograph records.

Because of the unavoidable absence of Musicians’ President Hal < . Davis,
who is out of the country, I am privileged today to speak not only on behalf of
the 30,000 actors, announcers, dancers, news correspondents and singers who
constitute AFTRA, but also on behalf of sume 330,000 members of the American
Federation of Musicians. .

I should like at this time to introduce my distinguished colleague Mr. Henry
Kaiser who, as you may know, has for many years been General Counsel of the
American Federation of Musicians. Mr. Kaiser will be happy to participate in
any subsequent discussion.

My mission is to voice the common aspiration of all American performers that
creative citizens at long last be granted copyright protection that would provide
a small measure of participation in the revenues derived from the highly profitable
ex[&oitatvion of their recorded performances. -

Mr. Chairman and distinguished members of this committee, the time for the
relief we have been vigorously pursuing for some 40 years—the time for realizing
the madicum of justice these artists so eminently deserve is now. It has been too
long delayed.

Let me briefly recite some relevant history. In 1940 the Shotwell Committee,
after three years of study, omitted recognitiun of performers’ rights from a then
propused revision of the copyright law because, and I quote, “thought has not
vet become crystalized on the subject . . . and po way could be found at the
present time for reconciling the serious conflicts of interest arising in the field.”

Twenty-one years later, in 1961, the Registor of Copyrights, after many years
of further intensive study, reported to Congress that the issues ‘““have not yet
erystalized” and that ‘“detailed recommendaticns are being deferred pending
further study.” .

And five years after that, in 1966, the House Committee on the Judiciary
accurately and sympathetically summarized the argument advanced on behalf
of performing artists, and acknowledged that ‘“there was little direct response
to those arguments’ but, because of the then existing “‘concerted opposition,”
failed to accept our pleas specifically noting ‘““‘the possibility of full consideration
of the question by a future Congress.”

We now have had cight more years of experience and we are pleased to report
a significant melting away of that “concerted opposition.”” Unlike eight years
_agéw, \\t‘o now have total agreement between the performing artists and the recording
industry.

Unlike cight years ago, we now have the unqualified support of the Register
of Copyrights.

On top of that, » now enjoy the support of the current Administration, The
lexltiltl)nal Endowment for the Arts, and other influential groups from whom you
will hear.

In sum, the only real opposition is that of a powerful combination of commercial
entrepreneurs enjoying public gifts of air-wave monopolies and prospering enorm-
ously en the uncompensated talents of our members, who—if I may be permitted
the luxury of what is rapidly becoming & neoclassic expression—have the
“Chutzpah” to insist upon perpetuating an unconscionable exploitation,
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It is to me, and to the thousands I am privileged to speak for, unthinkable for
gtmt kind of opposition to carry any weight with the Cungress of the United

ates.

The legislation being considered should present little indeeision to the Congress.
Its morality presents no mind-hoggling challenge. It must be obvious that using
a person's labors and talents to enrich oneself without compensating that person
i less than ethical. It is hard tu believe that the validity of that staetment is loss
than self-evident. If, at the same time onc uses another person’s work, without
cumpensation, to fill his own purse, and to replace another person whose living was
earned by providing the same service, then the practice becomes thoroughly
indefensible,

It is a practice which creates at the same time unjust enrichment and unjust
unemployment.

Not too many years ago broadeasters employed musicians and singers on a
full-time basis. We called it staff, There was an orchestra and a small group of
singers who provided the music that was broadeast. ‘Those people worked in
many ways and on a variety of programs. Sume of us still rcanember, with con-
siderable fondness, Toscenini and the NBC Orchestra and the Riders of the
Purple Sage. Though perhaps at the opposite ends of the musical scale, these
American musicians and singers were employed to provide popular pru%mmming
features for the American listening audience, Maestro Tuscanini and the Riders
are no longer with us, but their recorded music remains and continues, without
cost to the broadeasters, without compensation to their heirs, and competes
unfairly for jobs needed by their talented successors.

. 4 Moartian would find it incredibl: that we appear here with hat in hand for
the passage of this legislation. Where ¢lse in these United States does one have
to beg to get paid for the use of his work when the users of his work acknowledge
the value of the produet and grow rich on it? This is madness—unfounded in
logic, ethics or economics. )

The performers I represent here make an obvious, ever-increasing contribu-
tion io the programming of radio and T.V. stations. Busic American fairncess
reéquires that they be recognized and compensated.

Please disabuse yoursclves of the notion so widely cultivated by wur opposition
that the sales of records directly reflect the number of times the record is playved
on the air. Even accepting the arrugant premise that radio stations spend 757
cf their air time out of cleemosynary concern for the record industry—and in
disregard of their own profits—that notion is simply not true. Sales often suffer
frum over-exposure and overplay on radio. Simply put, why buy a record whan
you can hear it free?

Put out of your minds too, the canard propagated by the broadeaster that
artists grow rich because of recerd sales.

Present here today are men and women unknown to you. No Sinatras, Diana
Ross’, Elvis Presleys, Juhnny Cash's or Fifth Dimensions—No Perry Comus,
Kate Smith’s, or Juhnny Manns here; but on the records made by those stars
and played on radio stativns throughout the land, these pevple present contributed
their invaluable services—their performances were heard.

And so that there be a final end to the phony argument being made by the
opposition, T am pleased to advise you that the two performing unions have
reac}lltfed a firm agreement under which all performers will share cqually in the
royvalty. :

For example, if on a Frank Sinatra record there are ten musicians and five
background singers, the royalty would be split equally among the sixteen people.

Let me tell you something abuut the performers here with us today, and they,
toou, are prepared to answer any questions you may desire to ask of them about
the record business. ‘

Mr. David Grupp, a professional drummer who for 62 years has played fur
symphonies, on network television, recordings, theatres, clubs —cven weddings.
Many of the thousands of records he has worked on are still being extensively
broadcast, and he has never received a penny from the radio stutivns who prufit
from his talent. .

William Ackerman, born and raised in Nashville, has been making popular,
-vuntry, and rock and roll recordings since 1960. At least 100 of the more than
3,000 recordings that Bill has made have gone over the million mark. Ile hears his
product played on radio stations all over the country, but he is not paid for or
consulted about the broadecast of his talents.

Ralph Mendelson's instrument is viola. He has been with the New York
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Philharmonie for twenty-three years. When he joined the orchestra in 1953, its
musicians were able to augment their earnings by radio broad:ast fees. Today
the Philharmonic’s music is still used on radio to an even greater extent, but it
is r}clcorded and Mr. Mendelson and the other members of the urchestra get
nothing,

Louis Nunley of Nashville is probably the most recorded bass singer in the
world. He's been. a background singer siree 1953, with thousands of records to
his credit. Over 1300 of these Lave made the broadecast charts, and more than 200
madedthe top ten in radio. Lou never received a penny fur the broadcast of his
records.

Lois Winter ha: been a successfu! clasvical and popular vocalist for twenty-five
vears. She has perfu.med as a background singer for every kind of recording,
literally from A to Z—beginning with the Ames Brothers to Jazz Fiddler Florian
Zabach. Remenber Mitch Miller’s record, “The Yellow Rose of Texas’'? Lois,
who has a Masters Degree in music theory, gut $16 for the initial session fee, and
neithine for the thousands of subsequent radio plays of that record.

Litlian Ciac)z, like Miss Winter, is a working singer living in New York. She
began her career with the Clark Sisters, and has sung with such groups as the
Skylarks, and The Sentimentalists with Tommy Dorsey. She and Miss Winter
together have participated in thousands of New York recording sessions over a
span of twenty-five years. Like the others, Miss Clark has received nothing for
the radio plays of her work: ~

Sherlie Matthews is one of the busiest singers in Los Angeles, devoting a major
portion of her time and talent to recordings. You hear her voice every morning
on the radio as you drive to work, and every night as you drive hume. Sherlie is
in demand because her talent is unique, and her “sound’ is popular. But she i
not huged by use of her recordings by broadcasters. Indecd, overexpusure may
vhorten the length of her career. Sherlie and two other ladies whose names you
would not recognize were The Supremes, a group whose records were played
thousands of times—no payments to Sherlie.

Ron Hicklin, also from Los Angeles, has a list of titles longer than my arm.
lle’s sung with Frank Sinatra, The Partridge Family, The Monkees, Andy
Williams. Mr. Hicklia has received and continues to receive the megnificent sum
of univn scale—3818 when he began, $30 now. Nothing for the countless replays
for profit on the public airwaves.

These and thousands of their anonymous colleagues are the people who bring
the incumparable joys of rausic to America and to a large extent brihg America
to the world.

These people .and their colleagues are the indispensable source of the huge
profits of the broadcasting industry. )

It is vur fervent plea that they be grarted the recoganition and compensation so
long and so sadly overdue.

We are deeply appreciative for this opportunity.

{From The Arts Advocate, June 1975)
Giving PerrorMeRs TEEIR JusT Rovanry
(By Senator Hugh Scott)

For more than 30 years I have advocated and pressed for an idea that always
seemed to e to be one of simple justice—the performance royalty. Music has a
singular place in our society. It is not only an enormous industry, it is one of the
major achievements of American culture.

God endows only a few of us with the real gift to create music, to sing it, and to
play it well. The end pruduct is.a collaboration of the talents of all three creative
individual ,, and it is & unique product that can rarely, if ever, be duplicated at a
later point, even by those same individuals.

Music can “soothe the savage beast” in man, but up until now it has not
suftened opposition to the idea of the performance royalty I first introduced as
carly .as the 78th Congress. Time ~nd attitudes of social reform have caught up
with the concept, and I am hopeful it will sce passage in this Congress,

The present Copyright Law is designed to reward the individual who writes a
sung cach time it is recorded or used. The anomaly though, is that the perfouners
and musicians who actually bring the score to (fife are not compensated when
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their particular rendition is played over radio, television, juke boxes, or back-
ground music services. This is somewhat analogous to paying the architect who
SﬁSigﬁ‘s a house and not paying the craftsmen who interpret those plans and build

e house.

The “performance royalty’” I advocate would require those who use copy-
righted sound recordings for profit to pay a.performance royalty to those who
recorded the music. The amount paid would not be prohibitive or burdensoine but
would provide a fund out of which performing artists could be compensated when
their work generates a profit for others. Amendment to our copyright laws has
seemed the best way to achieve this goal.

On January 28, 1943, 1 introduced H.R. 1570 before the 78th Congress to
amend the 1909 Copyright Law and provide for a performance royalty. Subse-
quently, in the 80th and 82nd Congresses, I sponsored H.R. 1270 and H.R. 2464.
Unfortunately there was resistance then as there is today against creating a new
proprietary interest, with opponents of the performance royalty asserting that
since it was not in the 1909 statute it should not be created today.

The broadcasting industry has been a mu,~r opponent of the performance
royalty concept. Broadcasters advance the thesis that radio and television sta-:
tions give free publicity to the artists and the record companies who produce the
records. Without their forum and outlet for dissemination to the public, they
argue, no market would exist for the recorded music. The argument is uncon-
vincing and misses the point. The real issue to me is whether or not a person who
uses his creative {alents tu produce music is entitled to some compensation from
Ehose”who take his rausic und turn over a profit from it. The answer has to be

ves.

It is critical to point out that the concept of rewarding creative efforts is not at all
unprecedented in the music sector of the broadcasting industry. Television and
radio industries currently pay royalties on a negotiated basis to pr {essional
organizations which represent those individuals who compose and arrange music.
The dollar amounts now paid to ASCAP, SESAC, and BMI for composers of
music, by the radio and television industries, far exceed the royalty for performers
suggested in the bill I introduced in March. How anyone can realistically assert
that the musical artist’s efforts are not un the same creative level as that of the
individual who writes the music is something I fail to understand. If one deserves
recognition and compensation, then so does the other. Indeed it is the essential
genius of performers and musicians that brings the music to life. No less an
authority than Erich Leinsdorf found it incomprehensible that they should re-
ceivc no direct compensation from broadcasters and others for the indispensable
programming materiai they provide.

Outside the United States, the “performance royalty’ is widely accepted.
Approximately forty ccuntries have established performing rights in record-
ings, publicly acknov :dging the need to encourage and to reward the creativity
of the musical artist.

The particular nature of the environment in which the musical artist must
survive is one of the reasons a royalty is important. Public tastes and attitudes
toward musi¢ can change very quickly. As a result, most musical performers
tend to have a short productive life. Their major source of compensation is usually
the original sale of their recordings.

Some artists produce cnly one or two songs that are popular and financially
successful. After sales of a record have ceased, it will often continue to be played
commercially by those who use recorded music for profit. The artist should share
in that profit as Iong as someone is reslizing financial gain from his work. The
classic example of a song still immensely popular years after major sales have
ceased is Bing Crosby’s “White Christmas.” Over the years, hundreds of ver.jons
of the song must have been recorded, but it is the unique Croshy treatment taat is
most J)opular each year during the Christmas season. The same is true of cec.ain
recordings by the Mills Brothers, or Peggy Lee, as it will be true of Beverly Sills.
Should not they continue to share in ';)roﬁts that are stiil generated long after sales
of their recordings have diminished? The principle applies equally to musicians
who accompany thé recording artist.

During the 93d Congress, I endeavored to educate Members of the Senate about
the performance royalty. It was included as Section 114 of the genera! Copyright
Revision Bill, S. 1361. Both the Senate Judiciary Committee and the Subcom-
mittee having jurisdiction over cogyi'ight matters approved Section 114 for
inclusion in the Cogyright Revision Bill that was reported to the Senate-floor for
consideration. In the interim, strong objections by representatives of the broad-
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casting and juke-box industries surfaced in the Senate. When the bill was referred
to the Senate Commerce Committee f.r brief review, the committee reconimended
that the performance royalty be eliminated from the Copyright Bill.

The Senate decided to vote on S. 1361 in September 1974. There was extended
debate on a number of sections in the bill including the performance royalty which
was subjected to very persistent efforts by various lobbying groups who wanted
it eliminated. Unfortunately, the Senate did strike it from the bill. Certainly,
heavily orchestrated opposition to the performance royalty by the section's
opponents had some effect on the final outcome.

At the end of the debate I announced my intention to renew the fight in the 94th
Congress. On March 7, 1975, I introduced S. 1111 for the performance royalty.
Both sides are being asked to appear and make their best analysis of the ramifica-
tions of a new pruprietary right, I hope by the time the hearings are concluded
they will have demonstrated the overwhelming justification and need for a
performance royalty.

In past debates, strong, effective lobbying against it managed * , have a decisive
impact on those who must decide the issue in the Congress. it is in.erative that
those who do favor the performance royalty now give voice to their position just
as strongly and persuasively. Congress should not have to decide the issue again
without reasuned debate and exhaustive examination of the interests involved on
both sides. )

One final point for the public record. The performance royalty is not being
proposed in vrder to tax or place an additional burden on broadcasting and other
industries that use reccrded music. I favor it not to impose on these interests yet
another business expense, and a minimal one at that, but simnply because I believe
all creative individuals who contribute to the making of our music deserve com-
pensation when their work produect is used by others for profit. This is only equity.

[From the Arts Advocate, June 1975]
Eprroriar—THE GrEAT CoPYRIGHT FREE-FOR-ALL

This issue of The Arts Advocate devotes a great deal of attention to copyright,
an issue politically hot and enormously consequential to the arts. Too few individ-
uals understand just how consequential it really is—and how much the artist
stunds to lose or gain by Congressional action.

Advocates for the Arts will keep its members informed of the progress of the
new- copyright bill. We hope you will familiarize yourself with its provisions
which are covered at some length on page 4. We will also ask you to take action
at critical moments of its passage through the committees and onto the flioor of
the Senate and the House.

The dollar appropriations for the National Endowment for the Arts often
occupy our attention w.th good reason. However, the dollars at stake for the
arts in copyright prote...... are considerably greater. It is important for us to
make sure that the voice of the arts i> heard forcefully as the debate gains momean-
t11$1)1(1)19 iX the 94th Congres: which will surely pass a copyright bill to revise the

ct.

It would be ironically self-defeating if the debate, which the Supreme Court
recently failed to enter, were decided ip favor of the politically muscular merchants
of creative work at the expense of the creators whom the Constitution was specifi-
cally trying to protect when it gave Congress, in 1789, the power *. . . to promote
the Progress of Science and useful Arts, by securing for limited Times to Authors
and 'Inventogs the exclusive Right to their respective Writings and Dis-
coveries . . . .

Despite the Constitution, a staggering 20 billion copies of published, copy-
righted mat: rial were run off last year by libraries throughout the United States
free for the asking without paying royalties. There was, of ¢ourse, a charge to use
the machines. The exact number of sales this displaces is not calculable. A stack
of 20 billion pages of Xerox paper would be taller than Chicago’s Sears Tower—
almost 7,000 times taller, To be exact, 1,521 miles high.

In February the Supreme Court handed down the anxiously awaited “Dred
Scott decision of copyright law.” It was no decision at all. The case of Williams
and Wilkins v. the %.S. Government, considered by experts of jur rickety copy-
right laws to be the most important copyright case in forty years, now goes back
to the 1973 decision. by the U.S. Court of Claims which ignores the economie
claims of the person who created whatever is worth copyrighting.
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The Williams and Wilkins case was significant. It could have been an important
guide for the legislation now hefore Congress. It tested the ¢rucial copyriglit
question of “fair use” by photocopying. It also could have determinied whether
creators of material —not only authors.but composers, playwrights, poets, choreog-
raphers, photographers, painters, and seulptors as well—could copyright their
work and have it stick. Publishers had the most at stake. Because the National
Institutes of Health and the National Library of Medicine duplicated literally
tens of thousands of pages from the medical journals published by Williams and
Wilkins, the publisher justifiably—or so it would seem—cried foul. With that
many copies being cranked out of the duplicating machines of these two govern-
ment agencies, Williams and Wilkins argued that their income was being sub-
stantially threatened. The Court of Claims thought otherwise and ruled in favor
of having the guvernment provide copies of journal articles for anyone who wanted
them for their own usc and against every kind of creator of copyrighted work.

Thus the four judges of the Court of Claims, who held the majority opinion,
druve a sizable hole through the protective wall of copyright that the Constitution
specifically provided in a time when ideas and their expression were more valued
than they are now judged to be. In concluding, they said, *“The truth is that this
is now pre-eminently a problem for Congress.” Clearly, it was not a problem for
the U.8. Supreme Court. ) )

The problem is now up to Congress which will have to make hard decisions in
an atmosphere of mounting pressures from special interest groups—libraries,
publishers, record companies, movie producers, broadecasters, juke-box owners,
television stutions, background music firms of which Musak is the most ubiquitous,
arts organizations, the photucopying industry, performers, unions, universities,
and last and unfortunately least in political effectiveness, authors and artists who
create the copyrightable work to begin with. The heavyweights in the legislative
scrimmage are the broadcasters who do not want to pay any royalties to cither
the performers or the creators of material. They can also twist a legislative arm
or two by insinuating that the next campaign for election may not be covered too
well on local radio or TV, " " - "w . s

After years of truncating amendments, Senate Bill 22 to revise the 1909 copy-
right law has been introduced before the 94th Congress by Senator McClellan.
The bill covers 18 major features in its various sections. The most progressive
feature extends copyright protection through the lifetime of the creator plus
o0 years after death. Existing copyrights would automatically be extended to a
total of 75 years. The doctrine of fair use is defined for the first time. Last year,
the Scnate passed a bill that prohibited wholesale copying but permitted libraries
to take only one copy of an article requested by an individual. The measure died
when the House failed to act. This year's bill revives the issue.

There has been all too little media coverage of copyright to arouse or inform
the public, yet the consequences of a new copyright law for the artistic life of the
country are profound. In view of the Court’s having Legged the issue of fair use,
there is urgent need for Congress to encourage creative tdlent and to provide
value for its expression through legal protection and economic incentive. In the
debate ahead, Advocates for the Arts hopes others will join it in making the strong-
est possible case in Congress for artists—the source of the arts and the all but
forgotten constitutional reason for copyright.

Joun B. HIGHTOWER,
Chairman, Advocates for the Aris.

Senator Scorr. Mr. Golodner?

Mr. GoLopNER. My name is Jack Golodner. I am here in behalf
of Mr. Andrew Biemiller, legislative director of the AFL-CIO.

Senator Scotr. Go ahead, Mr. Golodner.

Mr, GoLopNER. I would like to .express the apologies of Mr.
Biemiller. He intended to be here but unfortunately was required to
appear before another congressional committee this morning. I have
a letter from him which I would like to insert in the record and then
I will read parts of it. -

Senator Scorr. It will be done as we so indicated earlier.

Mr. GoropNER. The AFL-CIQ strongly supports the efforts of
America's performing artists to achieve, through our copyright laws,
proper recognition of the immense contributions they make to the
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culture.of our nation and the profits of those who, utilize their recorded
work for commercial exploifation.. S. 1111 would provide such recog-
nition and we urge-this committee to approve it, . L

The Congress and the courts have now clearly established that a
sound recording can be the subject of copyright protection, Expert
testimony from some of the world’s leading artists, the National
Endowment for the Arts and the Register of Copyrights support the
contention that the artist i3, indeed, & creator or author of such re-
cordi=gs. and as such is entitled ‘o the consideration provided for in
the Constitution. = =~ ,

Just yesterday incidentally before a House Subcommittee, repre-
sentatives of the broadcast industry, stated that the performing artist
is indeed a creator within the terms of the Constitution.

And in recent months even the broadcast industry has echoed,the
artist’s arguments for equity, though it appropriates them solely for
its own interests. . . )

On July 8, Mr. Arthur Taylor, president of CBS, told the Senate
Subcommittee on Antitrust and Monopoly that he was concerned
about cable television because it operates outside the copyright
structure, profiting from attractions of free television, but not paying
for them. Similarly, America’s performing artists and their unions
are concerned that the broadcasters and their advertising sponsors,
juke box ogera.tors and background music organizations are prof-
iting from the commercial use of recordings but are not paying appro-
priately for them.

S. 22 addresses the problem of the broadcaster vis-a-vis CATV
while it ignores the comparable problems of the recording artist.

Such a discriminatory approach is inexplicable and is a serious
flaw in the legislation that can only be corrected by adoption of the
principles set forth in S: 1111, - : .

The overwhelming number of performers who make possible the
recorded works we enjoy and take for granted almost every:day -of
our lives are not famous or wealthy. Quite the contrary, they pursue
vrofessions that are among the lowest paid and highly unemployed
in‘the countfy, © o |

According to the 1970 census, America’s musicians earned & med..n
income of $4,668. o o, ,

Senator Scorr. That is what killed the bill before, the argument that
this was a bill designed to'help the wealthy and that this was a bill for
Frank Sinatra and people similarly well known. ' o

Your figure is that the American musician earns a median income of
$4,6§8, Do you happen to remember what the official poverty level is
now? - -

Mr. X41ser. $5;000.

- Senator Scorr. Go ahead.

Mr. GoropyEeR. Thank you.

. While the right to royalties being discussed here will not create new
job opportunities it will insure that these people are justly rewarded
for their labor and encouraged to continue in their creative professions.

The record buyer, too, would benefit. At present, almost the entire
cost for developing, producing and distributing recorded programs, as
well as paying the artists, is borne by the millions of individuals: who
buy rccorcgs for their own personal enjoyment. ‘



The broadcaster, who furns #round’ sitd sells-thésé programs for
profit, and the commercial sponsor, who usés’ thenid s a vehiclé to
promote his business, contribute nio more and sgmetimeés less, than the
individual consumer. ‘ . o Tt

We beliéve this current practice is riot only unfdir to the artist, who
is offered no compensation from the profits éarited by his labor, but
unfair, as well, to the average record buyer, who now bears the total
cost of making recorded programs. : ’

The expropriation of the work of America’s performing artists
for the benefit of a few profit seeking middlemen is a practice that must
end, The AFL~CIO firmly believes that the place of these artists that
they be permitted to share in the profits made from their work is
tsvhﬁ}l)i justified. We therefore urge this committee to speedily approve

L1111

Thank you, Senator.

Senator Scorr. Thank you very much, Mr. Golodner. Do you have
any other observations to make?

Mr. GoLopNER, I think Mr. Biemiller's letter speaks for itself,
Sena((lz(oir. Perhaps in the questioning later on, I will have something
to add.

[The letter from Mr. Andrew Biemiller, Director, Legislative De-

zﬁ'tmex]lt, AFL-CIO, to Senator John L. McClellan, appears as
ollows:

AMERICAN FEDERATION OF LABOR AND
CoNGRESS OF INDUSTRIAL ORGANIZATIONS,
July 24, 1975.
Hon. Joux L. McCLELLAN, .
Chairman, Subcommillee on Patents, Trademarks and Copyrights, Judiciar Com-
miltee, U.S. Senaté, Washington, D.C.

DEAR SENATOR McCLELLAN: The AFL~CIO strongly supports the efforts of
America’s performing artists to achieve, through our copyright laws;, proper
recognition of the immense contributions they make to the culture of our nation
and the profits of those who utilize their recorded work for commercial expolita-
tion. S. 1111 would provide such recognition and we urge this committee to
approveit.

e Congress and the courts have now clearly established that a sound record-
ing can be the subject of copyright protection. Expert téstimony from some of the
world's le: ding artists, the National Endowment for the Arts and the Register of
Copyright support the contention that the artist is, indeed, a creator or “author”
of such recordings and, as such, is entitled to the consideration provided for in
the Constitution.

And in recent months, even the broadcast industry has echoed the artist's
arguments for equity, though it appropriates them solely for its own interests.

On July 8, Mr. Arthur Taylor, President of CBS, told the Senate Subcommittee
on Antitrust and Monopoly that he was ‘“‘concerned” about cable television
“because it operates outside ths copyright structure, profiting from attractions
of free television, but not paying for them.” Similarly, America’'s performing
artists and their unions are concerned that the broadecasters and their advertising
sponsors, juke box operators and background music organizations are profiting
from the commercial use of recordings but are not paying app-opriately for
them. Mr. Taylor also told the Senate Committec that 859, of what cable
television provides its viewers is what is received at no cost from the broadcasters.
Because of this, he labeled CATYV “a parasitic medium.” Similarly, 75% of radio
programming consists of recordings without payment to those who made the
recorded works possible and we contend that this practice, too, must be
condemned.

8. 22 addresses the problem of the broadeaster vis-a-vis CATV while it ignores
the comparable problems of the recording artist. Such a discriminatory approach
is inexplicable and is a serious flaw in the legislation that can only be corrected
by adoption of the principles set forth in S, 1111,



'31::

.. The overwhelming number.of performers who make pogsible the recorded works
¥e enjoy and take for granted almost every day of our lives are not famous or
wealthy. Quite the contrary, they plirsue professions that are among the lowest
paid and highly unemployed in' the country. According to the: 1970 census,
America’s musicians éarned a median in¢ome: of $4,668. The unions-representing
these professional people indicate that more than 80% of their membership is
generally unemployed. Only the few very famous sftars achieve notoriety and
economic security while the thousands of supporting artists who contribute-so
much to a recorded peiformance remain unknown and confront an uncertain
future. -In part, the severe unemployment they face can be attributed to the fact.
that their own recordings have been used to displace them from, broadeasting,
cafes, restaurants, and other places where their work is employed but, thanks to
recordings, they themselves are not,.

While the right to royalties being discussed here will not create new job oppor-
tunities, it will insure that these people are justly rewarded for their labor and
encouraged to continue in their creative professions.

The record buyer, too, would benefit. At presens, almost the entire cost for
developing, producing and distributing recorded programs, as well as paying the
artists, is- borne by the millions of individuals who buy records for their own per-
sonal enjoyment. The broadcaster, who turns around and sells these programs for
profit, and the commercial ‘sponsor, who uses them as a vehicle to promote his
business, contribute no more, and sometime less, than the individual consumer.

We believe this current practice is not only unfair to the artist, who i3 offered
no compensation from the profits earned by his labor, but unfair, as well, to the
average record buyer, who now bears the total cost of making recorded programs.

We have discovered that it comes as a surprise - to most people tha. the per-
formers receive absolutely nothing from the profitable uses made by broad-
casters, juke box operators and other purveyors of their recorded work. It is
inconceivable to many of them that anyone should be permitted to profit from
the work of others without making some form of payment. They are shocked to
learn that not one dime of the many millions spent.by commercial advertisers,
juke box patrons and office building managements to provide musical program-
ming is received by the artists who make the music possible. i

In a resolution adopted by the 8th Constitutional Convention of the AFL-CIO,
it was pointed out that ‘“through the media of films, television and recordings,
the art of the performer can now be carried to huge masses of people. There is a
danger that the middle men—those who control the media—will reap all of, the
profits and the performers will see little, if anything, of the rewards for benefiting
such vast audiences. Such a situation must not be allowed to ocour. Déspite the
profound-advances which have been made in technology and the changes which.,
they herald, our government has been shockingly lax in bringing the laws .of
copyright into tune with the times.” Therefore, the convention endorsed propasals
then pending before Congress “which would assure the right of the petforming
artist to compensation for the broadeast and commercial exploitation of his
recorded work. We believe this is fair’’, the convention said, ‘“we believe .this:is,
just and must not-be denied.” , ) ) , e

The expropriation of the work of America’s performing artists for the benefit,,
of a few profit seeking middle men is a practice that must end. The AFL~CIO
firmly believes that the plea of these artists that they be permitted to share in the.
profits made from their work is* wholly justified. We, thL.refore,.urge this con-
mittee to speedily-approve S. 1111, -

Sincerely;. e
ANDREW BIEMILLZR, °.
: Director, Legislative Departments

Senator Scort. Mr. Kaiser, do you want to make & comment at
this time? )

Mr. KaisER. It is not necessary.

Senator Scorr. Mr. Hightower? . -

Mr. HieurowER. I have a prepared statement which I would like
to have included in the record of these proceedings.

Senator Scorr. That will be done. ) \

Mr. HreuTowER. Let me introduce myself and I will try to keép m
comments brief and extract from the statement I have prepared.
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am John Hightower, chairman®of the Advocates for the Avts comnsist-
ing of a group. of some 4;000 citizéns throughout the country con-
cerned about the- artistic life of the United States..

-By definition, this-concern includes the rights and role in American
sdciety of artists, the source of the arts.

-Senator Scorr, I think at this point I would like to mention that
Mr. Hightower was ‘president of the Associated-Councils of thé Arts
from 1972-75, administrator of the New York State Council on the
Arts from 1964-70, and director of the Museum of Modern Art from
1970-72. ‘ ‘

Go ahead. ‘ i

Mr. Higarower. The organization which I represent here is a pro-
gram of the Associated Councils of the Arts. It has as its concern
artists, particularly the creative artist. ° .. o o

I just underscore that because many of the creative artists who are
protected currently by existing copyright law whenever a work is-per-
formed feel that there i: an obligation, certainly & moral obligation
to reward. the interpretive artist in terms of royalty arrangements.

I want to commend you, Senator,; on your long and determined
interest in this provision going back, as you stated to 1941. The
debate is frequently clouded by tales of extraordinary sales of pop
records and-astronomical incomes of the latest and hottest rock group.

These are momentary winners in the royslty sweepstakes. They are
very momentary. Their popularity is frequently fleeting. The Qxceg-
tions are the ones we thmg of much more often than the rule. The’
consistent loser is' the consumer who buys records, for it is curréntly
up to the consumer to bear the entire cost of the recording industry
for its development and its contribution to musical awareness and
thé, livelihood of musical artists in the United States. _

The .consumer bears the entire development cost for stimulating
artistic talemt.. I.think the most eloquent statement I have come
across regarding S. 1111 ‘and its hoped for incorporation into- the:
orhnibus copyright bill, S. 22, was given by Eric Leinsdotf; ‘of the
Boston Symphony Orchestra twhen he appedred hére in 1967 ‘4nd he
stated ‘when: the artist twice in life performs, he is paid. twice. If
you perform six times you are paid six ‘timés: But with o recorded
%e,rfprms;_nqe& my waork can be exhibited as oftén s the station likes.

he. cost " to, the, radio station will be ‘the $aine, nothing. There is
something .wrong wita this. There is no doubt about it. Radio stations’
will play Tecordings time and time: again over many, many years,
long after it is possible to buy that recording in‘a music shop: Fot the
composer .and the publisher, this is not a problem as they ‘¢ohitinue
to benefit from fees. But the, performer gets nothing, even in many
instances, when it is the performers who_create the demand.”’

This was a comment he madeé in 1967 before 'this subcommittee. I
suppose it is a little dangerous to relate street widsom from @ ride in’
from National Airport in a taxi but {\?sterday morning when' I flew
down. to Washington from Albany, N.Y., I was sitting nekt to a
composer of popular ballads, a young fellow nimed Kvgn Allen,
probably in his laté twenties, early thirties. .

..He,asked me what I was doing in Washington and we begdn to

tglle about S. 1111 and its provigions for interpretive artists. He said:
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. I am;a composer, I am considered a-creative artish., I, would give,anything 3
J amg;n Tafj'lor'(?r Begrbi'a‘ Streisand-or Joan ﬁa&z %61’11_(_1‘ herféz:n}ulong&o\%ﬁ!%umpgsﬁ
Yions. If-they perform.if, they .ought always to:be paid.a royalty. As 'a, creative
.artist, you ean tell.the Senate.that for.me.,

. ‘Senator Scorr; I wish, tgo, that soine of these famcus names you
mention would be activists in the cause of their own.colleagues, as
they -are now in-some more obtuse interests. [Laughter.]

Mr. HicaTowER. Anyway, I just want to urge the incorporation
of S. 1111 into thg omnibus copyright bill, S. 22. And finally state
that those of us in the arts realiize that the conseéquences of a new
copyright law for the artistic life of the country are profound.

I commend you, Senator, for your efforts on behalf of the artistic
life of the country. )

Sena‘or Scorr. I thank you and I thank all of the performers who
came here from all over the country to be here with us.

[The prepared statement of Mr. John Hightower, chairman, Advo-
cates For The Arts, appears in full as follows]

*STATEMENT OF JOHN HIGHTOWER

Chaijrman -McClellan, members of the committee, my name is John Hightower.
I am chairman of Advocates for the Arts, a group of 4,000 citizens throughout
the country -concerned about the artistic life of the United Sta‘:s. By definition
our concern includes the rights and role in our society of artists—the source of
the arts. Advocates for the Arts is a program of Associated Councils of the Arts,
the national service organization for state and community arts councils; it has:a
professional membership of 90C organizations and individuals including all of the
nation’s state arts agencies'and commissions. . ’

I am grateful for this opportunity tc present our views on ILR. 5345 currently
before the House and S. 1111 in the Senate, both of which may eventually be
considered amendments to the omnibus copyright bills, H.R. 2223 and S. 22.

The “performance royalty’” that is the subject of H.R. 5345 and S. 1111 would
compensate both the originator of a work and the interpreter of that work when
any material is presented for commerical use on recordings, juke-boxes, radio,
television, motion pictures, background music—in all the media. This provision
would correct an ommission that is now present in the comprehensive copyright
legislation that will, we hope, be passed by the 94th Congress.

It would be cruelly ironic if the extensive and long-awaited revision of the
1909 Act were resolved in faver of those individuals and organizations who use
creative material for commercial gain and yet simmultaneously left out those indi-
viduals who make a creative contribution to artistic material. Clearly it was
creativity that the Constitution was specifically trying to protect and encourage
when it gave to Congress in 1789 the power “. . . to promote the 2rogress of
Science and useful Arts, by securing for limited Times to Authcrs and Inventors
the exclusive Right to their respective Writings and Discoveries . . .”

WHY THE PERFORMANCE ROYALTY IS IMPORTANT

The arguments for passing a performance royalty are uncomplicated, but as
always subject to misinterpretation and self-interest.

Less than 2097 of all recorded works are successful—which means they earn
more than they cust to record. The other 8053 stimulate the growth and expansion
not only of the recording industry, but of the nation’s artistic life as well. Record-
ing companies have one source of support—the individual consumer.

Under current practices, those who benefit m from the recording industryosts
development are broadcasters and juke-box owners who pay the leust for these
benefits which yield them profit.

‘The debate can be clouded by tales of extraordinary sales of pop records and
astronomical incomes of the latest and hottest rock group. These are momvuntary
winners in the royalty sweepstakes. The consistent loser, however, is the con-
sumer who buys individual recordings, for it is currently up to the consumer to
bear the entire cost of the recording industry—including a performance ruyalty
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for interpretive attists whilé broadcasters; back-ground: music merchants, and
“juke-box’chains pay nothing. * P S

Regardless of the fieeting. popularity -of most of -ouir.8 alled popular:artists,
the income of pianists, violinists, singers, concert perfurzaets, dancers, apera
companies, theater groups, and symghoqy orchestras ‘s ' affected, These
artists and arts organizations should be compensated s#1.ng with the composer
and author every time a ‘work in which they have-ap :¢ is-used comimercially.

As Erich Leinsdorf, conductor of the Boston Symphon, “rchestra, stated in his
testimony for the Senate Copyright hearinﬁs in 2367, “Wi.n tLe artist performs
twice in live performance, he is paid twice. If you perforr- six times, you are paid
six times; but with a retorded performance my work can Be ‘‘exhibited’’ as cften
as the station likes—and the cost to the radio staticn will be the same, nothing.
There is-something wrong about this, there is no doubt about it.

“, . . Radio stations will play recordings time and time again over many,
many years, long after it is possible to buy that recording in a music shop. For
the composer and the publisher this is not a problem as they continue to benefit
from fees. But the performer - gets nothing, even though in most instances it is
the performers .. . . who create the-demand.

“And do not forget that . . . all sorts.of musical performers, particularly sing-
erg, have a limited time in their careers. One problem prevailing with singers . . .
is that they have no way of depreciating themselves in the tax structure. It is not
fair for others to be making a profit from performers’ talents long after the per-
formers stop receiving any income.” |

The incorporation of 8. 1111 and H.R. 5345 into S. 22 and H.R. 2223 respec-
tively would also allow United States copyright law to conform with the per-
formance royalty clause of most other nations in the Western world.

I also urge that one more glaring inequity be corrected by the Committee. At
the present time public broadcasters—radio and television alike—do not com-
pensate composers whenever a work is performed. To compound this injustice
technicians, musicians, administrators, and ¢thers involved in the operation of
public broadeasting are compensated. Only the composer—-the creative source of
the material—is not. The irony is extended even further as the result of a recent
contract with the U.S.S.R. in which the Soviet Union is required to compensate
any composer whose work is broadcast in Russia.

On behalf of Advocates for the Arts, I strongly urge the passage of S. 1111 in
the Senate and H.R. 5345 in the House.

The consequences of a new copyright law for the artistic life of the country
are profound. There is an urgent need for Congress, through a revised copyright
law, to encourage creative talent and to provide value for its expression through
legal protection and economic incentive.

Senator Scorr. Mr. Gortikov is president of the Recording Industry
Association of America, and has been since 1971. He was formerly an
executive of Capitol Industries. We will introduce your full statement
at the proper place in the record. Would you proceed to summarize?

Mr. Gorrikov. Thank you, Senator.

My name is Stanley Gortikov. I am president of the Recuiding
Industry Association of America. Our member co: i uies create an
Isrtarkct about 85 percent of the records and tapes suvid in the United

ates.

I am here to suppori legislation granting rights and royalties to
recordihg musicians, vocalists, and companies for the public perform-
ance of sound recordings. To supplement my oral testimony I offer
for inclusion in the record a more comprehensive statement.

EXTENDING A BASIC COPYRIGHT PRINCIPLE

It is a traditional copyright concept that one who uses another’s
creative work for profit must pay the creator of that work.

A sound recording is a copyrightable, creative work. It is the product
of the creative efforts of vocalists, musicians, composers, and recording



compsnies. Under the 1909 copyright law only the publisher/com-
poser_is paid & performance royelty when & broadcaster plays a
record containing.the composer’s tune.. L -

. The rest of the creative team, however, that is, the performin;
artists and recording company, are paid nothing when the product o
their creativity—the sound recortgn_g itseif —Is uoed for gain by
another,

This makes no sense. C'ongress has already récognized on two
separate occasions—in 1971 and again in 1874—that the sound record-
ing bears all the elements of a copyrightable product. Y. * as the general
revision bill now stands, the sound recording is the only copyrighted
gre&ti}:re work for which a royalty will not be paid when it s performed

y others. : '

Significantly the revision bill grants new performance royalties to
broadcasters from cable TV. And section 116 grants new performance
royalties to composers when sound recordings are played by juke-
boxes. The performing artists and recording companies deserve to be
included too, for the very same reasons.

BROADCASTERS’ OWN ARGUMENTS SUPPORT RECORDING INDUSTRY’S
POSITION

Tronically our strongest allies in advocating this principle to Con-
gress are the very same broadcasters who oppose this legislation.

Only last month broadcasting spokesmen appeared before the House
Copyright Subcommittee to support this same principle. The broad-
casters seek payments from cable ielevision whenever cable uses
broadcasters’ copyrighted program material for profit.

One of the broadcaster representatives testified:

It is unreasonable and unfair to let (the cable) industry ride on our backs, as
it were, to take our product, resell it and not pay us a dime. That offends my
sense of the way things ought to work in America.

So we of the recording industry maintain that it is likewise unrea-
sonable and unfair to let the broadcasting industry ride on our backs,
as it were, to take our product, resell it, and not pay us a dime.

Broadcasters expect payment when their copyrighted programs are
used for another's prefit. So do we. Broac :asters aggressively seek
copyright payments when they take risks and make investments. We
do too. And the recording industry like the broadcasting industry
wants equitable payment when its product is used by broadcasters
tulbuild audiences, sell commerciel time, and build station equity
values.

When it is in their economic interest, the broadcasters support the
principle of rewarding creators. When it is not in their economic
interest, the broadcasters oppose it, as they do now. This is neither
logical or fair. We respectfully suggest that Congress not allow the
broadcasters to have it both ways.

MOST AIRPLAY DOES NOT HELP SALES OR RECORDINGE

The broadcasters will tell you that they should not have to pay a
performance royalty, because airplay helps sell reco: '3, They will
remind you that record companies actively seek airplay of new
recordings.
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As you may know, a few record promioters may not have sed
ood sénse in seeking airplay, and miay have been-in violation of the
aw. Their allegzed misdeeds, however, ate certainly not representative
of dthe bulsiness bebavior of the thousands of persons in the recording
Industry. '

Cergilﬂy record companies do seek airplay on new recordings, so
the broadcaster argument may sound gooxf. It is 2 hollow and decep-
tive argument, however, if you esamine all the facts, that I now offer.

Fact No. 1: Radio stations do not use recordings for their pro-
graming to do record companies a favor. They use recordings because
that is the best way, in their judgment, to build audiences, advertisers,
profits, and station equity.

Fact No. 2: Sound recordings are the mainstay of most radio pro-
graming. More than 75 percent of radio program time is devoted
'to recordings.

Fact No. 3: Most recordings get zero sales benefit from airplay.
The vast majority of recordings never get airplay at all. A top hits
radio program usually adds only five or six new songs a week to its
play list—out of more than 900 new recorded tunes released weekly.

Fact No. 4: More than 75 percent of all recordings released fail to
recover their costs. Only about 6 percent make any real profits, and
they must carry the load for all the rest. Classical recordings fare
even worse. Over 95 percent of classics lose money.

Fact No. 5: Some £6 percent of all recordings played on the radio
are older recordings which do little or nothing to generate more
record sales, though they help radio’s own goals.

Fact No. 6: Although recording companies want their new product
airplayed, they certainly are not out for a free ride. Recording com-
panies today are ameng the major purchasers of commercial acvertising
over radio and TV.

In 1972 recording companies paid radio stations over $22 million
for commercial advertising. By way of contrast, the estimated
annual yield to recording companies from performance royaltics would
be about $5 million, even less in early stages.

Fact No. 7: Broadcasters pay for virtually every other form of
programing they employ, except for sound recordings. That includes
news services, dramatic shows, disc jockeys, personalities, sports
shows, game shows, syndicated features, weather, commentaries,
financial, and business services.

Yet they pay nothing for the recordings which furnish 75 percent
of their programing.

So only some recordings played over the air benefit performers and
companies. But all recordings played over the air benefit the broad-
casters.

But the performance royalty principle in the copyright law is not
conditioned on who henefits from what. If the principle is valid that
one should be compensated for the commercial exploitation of his
creative product, then the musicians, vocali- 1 and the recording
.company are entitled to a performance rc .ty.

A MODEST FEE SCHEDULE FOR BROADCASTERS

Broadcasters may suggest that they cannot afford to pay a per-
formance royalty. Or that the fee schedule would hurt smaller
stations.



87

The radio and television industries are growing and prosperous.
Their revenues, profits, and equity values over the years a.Hevhave
been increasing. : : .

The fee schedule established in this legislation is quite modest,
especially when you remember that 75 percent of radio programing
is based on sound recordings.

- Under this fee schedule 62 percent of all radio stations would pay
either nothing or token fees, ranging from 75 cents to $2 a day. And
38 percent of stations would pay a performance fee of up to 1 percent.

"T'his 1 percent is a small sum indeed compared with the 3.7 percent
that the radio stations voluntarily agree to pay publishers and com-
posérs through ASCAP, BMI, and SESAC,

Remember too that if a station considers the royalty fee to be unfair,
that station has full discretion as to what it broadcasts. It need not
play any records. It has the unilateral right to turn to any other pro-
graming form of its choice.

PERFORMANCE ROYALTY SHOULD BE INCCRPORATED IN COPYRIGHT BILL

We are here also to urge you to make this legislation part of the
general copyright revision bill. That is where it was previously. That
is where it belongs. As the Senate Judiciary Committee said last year:

There is no justification for not resolving this issue on the merits at the present
time, All relevant and necessary information is available.

SUMMARY

In conclusion, Mr. Chairman:

1. Vocalists, musicians, and recording companies are entitled to a
performance royalty, because a sound recording is a copyrightable,
creative work, as Congress and the courts have recognized.

2. There is no valid or logical reason for not granting a performance
royalty to the creators of sound recordings. Even the broadcasters
support that basic principle, when it is in their economic interests.

3. We believe the time has come to correct the inequity which
deprives performing artists and recording companies of income they
deserve when their works are used for the profit of others.

This morning Miss Barbara Ringer said would it be not too much
to hope that recognizing that they are all part of the same process, the
users of copyrighted sound recordings could accept the principle of
performance royalties and could sit down with a performer or record
maker to work out a reasonsble compulsory licensing system.

The alternative no one needs to be told is years more of work begin-
ning in the legislative arena with people working against each other
who should be working together for their mutual benefit.

I take her challenge and offer to meet with the National Association
of Broadcasters or any other user representatives for this objective.
Thank you, Mr. Chairman.

Senator Scorr. Would you gentlemen give some attention to Miss
Ringer’s testimony as to the various revisions she suggests regarding
possible implementations, suggestions, that might make the legislation
more acceptable?

I believe you said the percentage of classic recordings that fail to
make a profit is 95 percent?

Mr. GorTikov. Yes, sir,
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Senator Scorr. Besides manufacturing the records, what other
services are performed by the record company?

Mr. Gorrirov. The record company offers a variety of services,
starting with the basic coneept of recording which is a credtive act
in itself, that is the bringing together of the creative elements, the
arrangers, the right artist, the right musicians, the right performers
and the right music to create the recording.

The supervision of the recording process also is a creative function.
This invo%ves a vast array of employees, different kinds of employees
led by a record producer. The actual supervision of the recording
itself is an artistic process.

The creative process that goes on through electronic alternatives
involved in multitrack recording and editing are infinite.

These new technologies can create new sounds.

Senator Scorr. In 1940, these electronic interests were minimal
compared with today’s uses. What has been the impact upon per-
forming artists through the advent of electronic alternatives? Are
the performing artists worse off today than they were in 1960? Have
their numbers increased? What is the general picture?

Mr. Kaiser. I would like to try te answer and to bring up some
other aspects of this entire discussion which, I do feel strongly, need
emphasis. .

First, Senator Scott, I want to supplement the expressions of
gratitude already made for the magnificent work you have been doing
on behalf of sorae of the greatest people in the world, performing
artists who devote their lives to bringing joy to the rest of us. I think
your efforts will ultimately succeed and redound to the benefit of
generations still unborn. )

I would like to talk quite realistically about what I think is going
on. You referred to it ob'ﬁlquely when you indicated you were stopped
in the Senate by the broadcasters’ myth that we were seeking further
to enrich Frank Sinatra. They have stopped us a lot of times, in many
areas.

I have been at international conventions seeking solutions to the
problems confronting performers throughout the world, where they
stopped us. And, in this country they have stopped us in a manner
that, I think, will forever be a black mark on the record of the Con-
gress of the United States.

Yesterday, before the House Committee, I heard arguments
advanced by the broadcasters which were shocking, if I may use
my colleague’s language, in the ‘“chutzpah” they revealed; in the
cynical regard of some for the processes of democratic government
which recently have gone through traumas that have generated so
much skepticisin among our thinking young.

I heard yosterday, and doubtless you will hear the same today, that
the performing artist has no greater friend than the broadcasting
industry, that 1t makes him rich, that without broadcasters there would
be no records. They were even taking credit for the high fees earned by
some currently successful artists from live concerts. Their arguruent
was almost sufficiently persussive, should you accept its fantastic
premise, to earn for them a royaltf' on the earnings of live performers.
That is no exaggeration. You will, I repeat, hear it yoursell today.
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You ask what has “crystallized,’” “what is the difference” since
%1960” or “1964?’ 1 say, candidly, the only issue that. has
crystallizéd—the only difference—is political. : :

We don’t have the opposition today that we had then. On top of
the support of the administration, of interested governmental agencies
and of influential groups and persons we did not have then, we now
also uave the solid support of the record industry. We now have, too,
if only sub silentio, the support of the basic copyright proprietors, the
composers, and the authors.

This morning the Register of Copyrights, Miss Ringer—who is
respected throughout the world as an expert in this field and who adds
to her technical expertise a great, humane heart—made one of the
most brilliant and incisive statements that could be made on the
subject. However, she said one thing with which I must disagree. But
let me digress for a moment,.

We are none of us children here. We know the direct economie
nexus between the broadcasting industry and the newspaper industry.
We know, too, inevitable dependence of people seeking public office
on the good will of those who own the media of our country. We know,
finally, that there is a sizable number of Members of Congress who
have financial interests in radio stations. So we are not insensible to
the awesome political opposition we face.

Miss Ringer recognized that the broadcasters might not accept her
sage advice to sit down with us and work out an agreement that is
equitable to all. I think the bill itcelf reflects an elaborate effort o aur
part to meet the broadcasters’ real problems, It provides fc~ - com-
pulsory license and seeks very modest payments. The bi.  tally
exempts small income stations. It calls for a fractional amouni from
middle income stations, $2 a day or less. And the highest income
stations would pay no more than 1 percent of uet advertising revenues.

Despite our willingness to meet their real problems, Miss Ringer
anticipates a gut fight in which the broadcasters pit their politieal

ower against that of the AFL-CIO. In that event, she predicts still
urther delay in consummating the. already old legislative effort to
revise the basic 1909 statute. go, out of understandable concern for
composers and authors who have long been denied a realistic adjust.
ment to the 20th century, :he said “there could be no question about.
priorities” and recommended that you separate our proposal for
performance rights from the proposal for general revision.

I disagree and urge, on behalf of performers, that you not . cept
Miss Ringer’s recommendation. We will, of course, give tov. def-
erence to her technical suggestions—but we can not subscribe to he
request for future legislative procedure. :

We can not because we think that without riding pigegy back on
the recognized need of giving relief to the ccmposer we don’t have a
prayer.

Mr. Chairman, we urge you to exercise your richly deserved in-
fluenca not to divorce us from the bill for general revision.. We need
relief even more than do the composers who have prospered on the
cormercial exploitation of records that has impoverished us.

Vou put some questions on the income of recording musicians.
There are some recording musicians, even anonymous musicians,
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who make a. véry nice income.'But, Senator Scott, there are literally
thousands of divinely gifted artists who because of diminishing
opportunities to exercise their God-given talents are in other fields.

Many of -thein are even reduced to the level of practicing law.
{Laughter.] -- : ‘

Mr. Karser. The fact. of the matter is, a fact officially recognized
and publicized by the Labor Department, that whereas more young-
sters are learning, playing and becoming proficient in music than ever
before in history, and whereas membership in the Americen Federation
of Musicians is more numerous than ever, work opportunities for
professional musicians continuously diminish. )

They diminish at the same time that music has become one of the
most profitable enterprises in our economy. It is a blatant contra-
dictiun. These same broadcasters, who will be telling you how much
they do for the performers, are now insulated—by grace of Congress—
from the slightest economic pressures available to ali other workers
in these United States of.Amesica to get or hold jobs.

These same broadcasters use 75 percent of their air time selling
music but do not hire a single musician. There was a time when many
did employ a full-time staff of musicians. But there was much more
dough In getting inexpensive records to replace them. And the dis-
charged workers could not, by peaceful picket, protest their loss of
jobs to the records they or their fellow musicians made without sub-
{ecting themselves to criminal prosecution under the Lea Act, a

egislative monstrosity that was enacted in 1946 only because of the
political clout of the National Association of Broadcasters,

So, even if it.does delay, even if it means a hell of a fight; we urge
that the ultimate issue be squarely faced. Is ‘Washington the seat
of ‘2 democracy reflecting the real interests of all of the people or is
it a place where a smal% group with unbridled political muscle can
get anything it wants?

Thank you.

Senator Scorr. Thank you, Mr. Kaiser. Presently, there is an
effort to include this provision in. the, House bill. If I had the votes
in the Senate Judiciary Committea, I might proceed the same. way,
but we have had some negative experience there. There is considerable
likelihood that if it is included in the House bill, the proposal will
be held up in conference.. Do,

The opponents of the bill will not favor what you gentlemen have
said. I would not want to appear as a biased witness m> 'f, but.I am
the author of the bill. One always sugports his own children.

[The prepared statement of Mr. Stanley M. Gortikov, President,
iBlelcordi]ng Industry Association of America, Inc., appears in full as

ollows:

STATEMENT OF MR. STANLEY M. GorTikovV, PRESIDENT, RECORDING INDUSTRY
AsSSOCIATION OF AMERICA, INC. ’

My name is Stanley M. Gortikov, I am president of the Recording Industry
Associatin of America. Our member companies create and market about 857, of
the records and tapes sold in the United States.

I am here to support legislation (S. 1111, H.R. 5345 and companion bills)
grauting rights and royalties to recording musicians, vocalists, and companies for
the public performance of sound recordings. To supplement my oral testimony, I
offer fur inclusion in the record a cumprehensive statement on a performance
right for sound recordings.



EXTENDING A BASIC COPYRIGHT PRINCIPLB

It is a'traditional copyright concept that one who us_g's p!xiothgi*fs,’qteativ@ work
for prafit must pay the creator of that work. The exclusive, right.of the copyright
owner to authorize the public periormance of his creative work is known as a
“performance right.” The compen-.atis he receives for the public.performance of
his product is a “performance roy alty.™ e T

A sound recording is a copyrightable, creative work, It is the product of the
cooperative, creative efforts of vocalists, musicians,. composers, and .recording
companies. Under the 1909 copyright law, the publisher/composer is paid &
performance royalty when a ktroadcaster plays a record containing the compuser’s
tune. The rest of the creative team, however, the performing.artists and recording
company, are paid nothing when the product of their, creativity—the. sound
recording itself—is used for gain by another. e mhEmem o o

This makes no sense. Congress has already recognized on two separate oc-
casions—in 1971 and again in 1974—that the sound recording bears all the
elements of a copyrishtable product. Yet, as the general revision bill now stands.
the sound recording i. {he only copyrighted creative work for whijch a 'royalty,wilf
not be paid when it is performed by others. o

Significantly, the revision bill grants new performance royalties to broad-
casters from cable TV. Even more to the point, Section 116 grants new performance
royalties to composers when sound recordings are played by .jukeboxes, The
performing artists and recording. companies deserve to be included too . . . for
the very same reasons. ’

BROADCASTERS’ OWN ARGUMENTS SUPPORT RECORDING INDUSTRY’S POSITION

Ironically, our strongest allies in advocating this principle to Congress are
the very same broadcasters who oppose this legislation. . v

Only last month, broadcasting spokesmen appeared before.the House Copy-
right Subcommittee to support this same principle. The broadcasters seek pay-
ments from cable television whenever cable uses broadcasters’ copyrighted
program material for profit. o :

One of the broadcaster rcpresentatives testified: “It is unreasonable and unfair
to let (the cable) industry ride on vur backs, as it were, to take our product,
resell it, and not pay us a dime. That offerids my sense of the way things ought
to work in America.”’ A

We of the recording industry maintain that it is likewise unreasonable and
unfair to let the broadcasting industry ride on our backs, as it -were, to take our

product, resell it, and not pay us a dime. : “
Broadeasters expect payment when their copyrighted programs are used for
another’s profit. So do we. Broadcasters aggressively seek copyright paymeants
when they take risks and make investmeénts. We do tob. And- the recording
indusiry, like the broadcasting industry, wants equitablé payment wher. its
product is used by broadcasters to bujld audicnces, sell commercial time, and
build station equity valucs. . . N ) M
A%?in, the broadcasters themselves said, it best, this time the spokesman for
the National Associatioh of Broadcasters: “Copyright law . . . must insure that
those who profit without paying compensation, of any sort, do so in violation of
the intent of the Constitution’s framers.” N L
When ° is in their cconomic interest, the broadcasters support the principle of
rewarding creators. When it is not in theif economic interest, the .broadeasters
oppose it. This is neither logical nor fair. We respectfully suggest that Congress
not allow the broadcasters to have it both ways.
There are those who may tell you thése two-situations aré different. I suggest
to y ou that they are virtually identical. Only the names of the players are different.

MOST AIRPLAY DOES NOT HELP SALES OF RECORDINGS'

The broadeasters will tell you that they should not have to pay:a performance
royalty for the use of sound recordings, because airplay helps sell-records. They
will remind you that record companies actively seek airplay of new recordings.
As you may know, a few record promoters may not have used good sense in
sceking airplay, and may have been in violation of the law. Their alleged misdeeds;
however, are certainly not represéntative of the business behavior of-the thousands
of persons in the recording industry. el

Certainly, record companies do seek airplay on new recordings, so the broad-
caster argument may sound good. It is & hollow and deceptive argument, however,
if you examine all the facts.



42

In fact, radio stations do not use recordings for their programming to do record
corepazies & favor. They use recordings because that is the best way, in their
judgment, to build audiences—which attracts advertisers, which leads to profits,
and also increases station equity value. . ‘

In fact, sound recordings are the mainstay of most radio programing. More than
759, of radio program time is devoted to recordings.

In fact, most recordings get zero sales benefit from airplay. The vast majority
of recordings never get airplay at all. A Top-40 radio station usually adds only
five or six new songs a week to its play list—out-of more than 900 new recorded
tunes released weekly.

In fact, more than 759 of all recording released fail to recover their costs.
Only about 6% make any real profits, and they must carry the load for all the
rest. Classical recordings fare even worse. Over 95 percent of classics lose money,
but they are played on the radio with no compensation to the vocalists, the
musicians, or the recording companies.

In fact, some 56 9, of all recordings played on the radio are those whose meaning-
ful sales’ life is over, Over the last few years, we've seen a resurgence of older
recordings. Airplay of older recordings drastically cuts exposure opportunities
for new records, It does little or nothing to generate more record sales, though it
helps radio’s own goals.

n fact, although recording companies want their new product airp.ayed, they
certainly are not out for a “free ride.”’ Recording companies today are among the
major purchasers of commercial advertising over radio and TV. For example,
our most recent data indicate that in 1972, recording companies paid out to radio
stations over $32,000,000 for commercial advertising. And in 1974, the record
industry spent nearly $65,000,000 for television advertising. By way of contrast,
the estimated annual gield to recording companies from performance royalties
would be about $5,000,000, even less in early stages.

In fact, broadcasters pay for virtually every other form of programming they
empnloy, except for sound recordings. That includes news services, dramatic shows,
disc jockeys, personalities, sports shows, game shows, syndicated features,
weather, commentators, financial and business services. Yet, they pay nothing
for the recordings which furnish 759% of their programming.

We suggest to you that airplay of sound recordings does more to attract ad-
vertising profits to radio stations than it does to sell sound recordings. Only some
recordings played over the air benefit perforiners and companies. But all record-
ings played over the air benefit the broadcasters—old recordings, new recordings,
popular ones, and classics. They all build audiences for the broadcasters and en-
able them to sell time to advertisers.

But the performance royalty principle in the copyright law is rot conditioned
on who benefits from what. Publishers and composcrs benefit from the airplay of
sound recordings, too. Yet, nu one questions theii entitlement to performance
royalties. Similarly, cable TV operators claim that they should not have to pay
royalties because they benefit the broadeasters by expanding their audience,
and hence their advertising revenues. But the broadcasters reject that claim, just
as we reject theirs. I” the principle is valid that one should be compensated for the
commercial exploitation of his creative product, then the musicians, vocalists
and the recording co.npany are likewise entitled to a lperformance ro&nty.

You may also be interested in the fact that nearly every other Western nation
grants a performance right to sound recordings. Unfortunately, American record
compsnies are often denied performance royalties from abroad because foreign
record companies do not enjoy reciprocal rights in the United States,

THE CRENATIVE ROLE OF RECORDING COMPANIES

Perhaps some of you have thought of a record company as “just a manufac-
turer,”’ producing tapes and discs and selling them, with the creative work coming
onlfhfrom the performers and composer. This is & mistaken notion.

e recording company plays an essential, highly creative role in the develop-
ment of & sound recording, I s&ent 11 years as 3 record company executive, and
served as president of Capitol Records for 3 ye.rs. I would like to tell you about
the many creative processes performed by the men and women who work for
recording companies as they originate sound recordings:

i 1. They develop the creative concept of the record or album and its basic musical
ideas.

2. They choose the tunes and subtly merge the right composition with the right
performer.
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3. They select the arranger and musicians best suited to the unique musical
demands of the recording. .

4. They produce the recorded performance and cocrdinate the delicate inter-
play between vocalist, arranger, musicians, and recording engineer.

5. They execute the extremely complex prozesses of multiple-track recording
and editing and they ingeniously tap the infinite variables of electronically-
influenced sound.

A sound recording, then, is an original creative work, which Congress has con-
claded is a copyrightable product. The creative contribution of recording com-
ganies was recognized by the Senate Judiciary Cominittee when it stated, in its

uly 1974 Report on Copyright Law Revision, ‘“The Committee . . . finds that
record manufacturers may be regarded as ‘authors’ since their artistic cont.ibu-
tion to the making of a record constitutes original intellectual creation.”

The Register of Copyrights wrote, in 1974, “In my opinion, the contributions
of both performers and record producers are clearly the ‘writings of an author’ in
the constitutional sense, and are as fully worthy of protection as any of the many
different kinds of ‘derivative works’ accorded protection under the Federal cupy-
right statute.” .

Moreover, the U.S. Supreme Court ruled in 1973 that the copyright clause of
the Constitution can extend to “recordings of artistic performance.”

MULTIPLE INCOME SOURCES ARE VALID FOR ALL

Broadcasters say that performers and record companies should be satisfied
with their income from the sales of recordings alone. That should be encugh,
they say. Broadcasters protest that perfurmance royalties would be an unwarranted
additional income source.

But nv one is questioning the right of music publishers and composers to
separale income from performance royalties as well as mechanical royalties and
music sales and foreign royalties and motion picture royalties. And we all acknowl-
edge that book authors and publishers gain separate income from hardbacks,
papesbacks, television, motion pictures, foreign rights, and magazine and news-
paper reproduction.

In support of the effort to make cable pay copyright fees for use of televised
programming, Jack Valenti, president of the Motion Picture Producers Associa-
tion, acknowledged in Congressional testimony that “a basic concept of copyright
includes separate payments for multiple uses.”” Thus, the broadcasters seek
supplemental income from program syndication and from cable TV’s new uses
of their programs—different {)aymeuts for different uses. So much for the broad-
caster arguments against multiple income.

A MODEST FEE SCHEDULE FOR BROADCASTERS

Broadcasters may also suggest that they cannot afford to pay a performance
royalty. Or that the fee schedule would hurt smaller stations. In fact, the payment
of a performance royalty by broadcasters for use of sound recordings would be
just a tiny drep in a very large bucket.

The radio and television industries are growing and prosperous. Their revenues,
profits, and equity values over the years all have been increasing.

The fee schedule established in this legislation is quite modest, especially
when you remember that 757, of radio programming is based on sound recordings:

1. Radio stations with net advertising revenues below $25,000 a year would
pay nothing,

2. Radio stations with revenues between $25,000 and $100,000 would pay $250
a year, or ahout 75 cents a day.

3. For sations between $100,000 to $200,000,. the annual fee would be only
$750, or about $2 a day:.

4. Stations with revenues of more than $20¢,000 would pay & maximum of 1%,
of their annual net income from advertisers, or some lesser percentage based on
their actual usage of recordings.

Under this fee schedule, 627, of all radio stations would pay either nothing,
or token fees, ranging from 75 cents to $2 a day. And 389, of stations, wit
advertising revenues of more than $200,000 a year, would pay the full performance
fee of up to 1%. This 1% is a small sum indeed compared with the 3.7, that the
radio stations voluntarily agree to pay publishers and composers through ASCAP,
BMI and SESAC.

For television stations, the fees are more =..dest, ranging from no payment at
all for those with revenues of less than $1,000,000 a year, to $1,500 annually for
those with revenues of more than $4,000,000.
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On the basis of these fee schedules, the Senate Judiciary: Committee in 1974
concluded that, “The committee’s analysis of the economics . . . of the broad-
casting industry, indicates an ability to'pay the royalty fees specified.” .

Remember, too, that if a station considers its fee to be unfair, that stution
has full discretion as to what it broadeasts. It need not play any records if it does
not want to-make the payment. It has the unilateral right to turn to any other
programming form of its choice.

CREATION OF MUSIC CULTURAL FUND

While you may think of recording companies most often in terms of the popular
music they produce, our companies serve a number of other cultural interests.
They record classical musie, folk music, ethnic musie, country music, and (experi-
mental music, plays, poetry and educational material. They help find and de-
velop young artists, musicians and composers, and bring much-needed income to
some symphony orchestras.

The recording companies take seriously the responsibility to provide all types
of music on sound recordings, and to foster and encourage the creation, per-
formance and enjoyment of musie.

For this reason, some member companies of our Association have suggested
creation of a special Recording Industry Music Cultural Fund, to foster serious
music projects throughout the United States. This Fund might be financed by the
contribution of 59, of the performance royalties received by participating re-
cording companies, if this legislation is enacted. While no procedures have been
established, the Fund conceivably might be administered through the National
Endowment for the Arts, perhaps in cooperation with States Arts Councils.

PERFORMANCE RIGHT SHOULD BE INCORPORATED IN REVISION BILL

Finally, we urge you to make this legislation part of the general Copyright
Revision Bill. That is where it was previously. That is where it belongs. As the
Senate Judiciary Committee said last. year, there is “no justification for not re-
solving this issue on the merits at the present time. All relevant and necessary
information is available,”

. SUMMARY

In conclusion:

1, Vocalists, musicians and recording companies are entitled to a performance
royalty, because a sound recording is a copyrightable, creative work, as Congress
-and the courts have recognized.

2. Those who use recordings for their profit should pay for the privilege, as
they do for all other copyrighted works.

3. The sound recording is the only creative, copgrighted work performed that
does not receive a performance royalty under the Copyright Revision Bill.

4, The broadcasting industry can afford to pay the modest fees established.

‘5. There is no valid or logical reason for not granting a performance royalty
to the creators of sound recordings. Even the broadcdsters support that basic
principle, when it is in their economic interest. -

6. We believe the time has come to correct the inequity which deprives per-
forming artists and recording companies of income they deserve when their works
are used for the profit of others. ' )

[The prépared statement of the Recording Industry Association of
America, Inc., appears in full as follows: :
STATEMENT OF RECORDING INI?US'i‘R\S{ ASSOCIATION OF AMERICA, INC. IN SUPPORT
" ‘oF A PERFORMANCE Ri6HT FOR SOUND RECORDINGS—AS REFLECTED IN S. 1111

Aanp H.R. 5345 - :

This statement has been prepared by the Recording Industry Association of
Amecrica. Much of the technical information contained in the statement, identified
by footnotes, has been drawn from an objective analysis prepared by the Cam-
bridge Research {nstitute, an independent management consulting and business
research firm, .
SUMMARY

" ‘Tt is a traditional copyright concept that one who uses another’s creative work
for profit must pay the creator of that work, The exclusive right of a copyright
owner to authorize the publié¢ performance of his creative work is known as a
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“verformance right.”” As.the-geheral copyright revision bill now stands, sound
recordings are the only copyrighted works'which can be performed-that have not
‘been granted a performance riglt. . -

The performance rights bills now. pending in the Congress—S. 1111 and H.R.
5345—would remedy this inequity by establishing rights and royalties for the
public performance of copyrighted sound recordings. Those bills require broad-
casters and others who use sound recordings for their profit to compensate the
vocalists, musicians and record companies for the commercial exploitation of
their creative efforts. Half of the royalties would go to the performing artists,.and
the other half would go-to the recording companies.

I. EQUITABLE AND ECONOMIC FACTORS OVERWHELMINGLY SUPPORT A PERFORMANCE
RIGHT FOR SOUND RECORDINGS .

1. Sound Recordings Acccunt for Three-Fourths of Radio Programming.—The
basic staple of radio programming is recorded music. The Senate Judiciary Com-
mittee has noted that 75 percent of commercially available time is used to play
sound recordings. Thus, recorded .music accounts for roughly three-quarters of
stations’ advertising revenues—or about $900 million annually. Yet broad-
casters—who must pay for all their other types of programming—pay no copy-
right royalties to performers or record companies for the prime programming
material they use to secure their audiences, revenues and equity values.

2. Recordings Have Replaced “Live” Performances.—Broadcasters used to pay
for “live” performers, but these artists have actually been replaced by their own
recordings. it is inequitable for these recorded performances to be broadcast for
profit without any payment being made.to the performers.

3. Composers and Publishers Receive Performance Royallies,—TUnder the existing
Copyright Law, broadcasters pay the composer and Fublisher of the song that is
played over the air in a sound recording. But the performers and record company
whose artistry and skill brought that composition to life in a recorded perform-
ance, and whose creative contribution is at least equal to, if not greater than, that
of the composer, are paid nothing. :

4. No “Free Bide” for Record Companies.—The record companies do not get a
“free ride” from broadcasters. Radio stations do not use recordings for their
programming to do record companies a favor. They use rzcordings because that is
the best way, in their judgment, to build audiences, which attracts adve. .iseuss,
which leads to profits, and also increases station equity value. Further, about 567,
of the records played are “oldies” that enjoy few current sales, if any. Record
companies and performers derive little benefit from such air-play, but these
recorded performances draw massive listening audiences for broadcasters and,
in turn, advertising revenues for the stations. Finelly, record companies purchase
over $32 million. of -advertising time from radio stations annually—about three

imes-the total projected pe formance royalties under the proposed legislation,
.5. Broadcasting Industry Very Profilable.—The broadcasting industry is exceed-
ingly healthy. Between 1967 and 1973 (the last year for which data are available),
the pre-tax -profits of radio stations rose 39 percent, and advertising revenues
rose 61 percent. - ; '

6. Royalty Fees Are Very Modest.—The proposed periormance royalty fee is
not burdensome. About one-third of the nation’s radio stations would pay- 68¢
per day. Another third would pay $2.05 per day. The remaining third of the sta-
tions—large stations with more than $200,000 in.annual advertising revenues—
would make:a modest payment of one percent of net advertising revenues. TLus,
even a station earning revenues of $1 million annually would pay only $27.40
daily, or $1.14 per-hour to compensate the vocalists, musicians and record com-
panies for the exploitation of their creative efforts. Clearly, the performance
royalties areifair and reasonable, particularly in light of the immense advertising
revenues that recorded music produces.t -

The rate schedule is as follows:

Revenue . Annual fee
More than $200,000. . ... ... eveemioamena 1% of net advertising revenues,
$100,000-$200,000. -« e e e m e $750. 00
$25,000-$100,000.. - _____ _I1T7ITTTTT T $250,00
$25,000 and undef . oo meesme-o None.

1 A chart detamng, by state, the number of nidio stations in each of the royalty rate
categories is set forth after page 9, infra.
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Further, all-news stations or others which do not rely heavily on recorded
music would pay only a pro rata share of the performance royalty percentage.

7. Performance Royalty Consistent with Cable TV Royallies.—The principle under-
lying the performance rights bills is identical to that supported by t%e broadcasters
in the general revision bill. Broadcasters assert that cable systems should be
requircd to pay the broadcaster and copyright owners -when cable TV picks up the
broadcasters’ over-the-air signal. In testimony before the House Copyright
Subcommittee, they said “it is unreasonable and unfair to let (the cable TV)
industry ride on our backs, as it were, to take our product, resell it, and not pay
us & dime.” But broadcasters, too, are “taking somebody else’s product and . . .
selling it for profit.”’ In directly parallel fashion, therefore, they should be required
to pay the creators of sound recordings when they use that programming materisl
for their profit. ’

8. Performance Royalty Recognized Abroad.—The principle of the bill is not at
all radical. Almost all other Western nations require the payment of performance
royalties to performers and recording companies. Some of these foreign payments
are currently denied to U.S. artists and companies because our country offers
no recviprocal right. The primary reason that the principle has not been stablished
here is that the last revision of the copyright laws took place in 1909, long before
sound recordings became & significant source of programming materials for
commercial exploitation by broadcasters and others.

II. THERE CAN BE NO “‘CONSTITUTIONAL DOUBT"’ THAT THE PRODUCTION OF A SOUND
RECORDING IS A CREATIVE ACTIVITY DESERVING OF COFYRIGHT PROTECTION.

1. Copyright Protection Covers Wide Variely of Creative or Intellectual Efforts.—
Copyright protection has never been limited to the “Writings’ of ‘‘Authors” in
the literal words of the Constitution. To the contrary, Congress has granted a
copyright to a wide variety of works embodying creative or intellectual effort,
including such “Writings” as musical compositions, maps, works of art, drawings
or plastic works of a scientific or technical character, photographs, motion pic-
tures, printed and pictorial illustrations, merchandise labels, and so on.

2. Constitutionality of Copyright for Sound Recordings Upheld.—Both Congress
and the Courts have recognized that sound recordings may be granted copyright
protection under the Constitution. In the Anti-piracy Act of 1971, where Congress
conferred limited copyright protection upon sound recordings, the Senate Judi-
ciary Committee concluded that “sound recordings are clearly within the scope
of ‘writings of an author’ capable of protection under the Constitution.” 2 The
Committee rejected the constitutional objection once again only last year?

The Courts have expressly upheld the constitutionality of legislation according
copyright protection to sound recordings. In Cupitol Records, Inc. v. Mercury
Records Corp.,* the Court said that “there can be no doubt that, under the Con-
stitution, Congress could give to one who performs a& . . . musical composition
the exclusive right to make and vend phonograph records of that rendition.”

A three-judge federal Court has likewise concluded that the activities of sound
. recording firms ‘satisfy the requirements of authorship found in the copyright
clause. . . .” 8 The United States Supreme Court, too, has indicated that the
copyright clause can extend to ‘“‘recordings of artistic performances.” ¢

inally, the Copyright Office has advised that it is within Congress’ constitu-
tional power to grant copyright protection to sound recordings.?

3. Crealivity in Production of Sound Recording.—Performers and record com-
panies engage in creative activity when they use their artistic skills, talen’s,
instruments and engineering to produce and record a unique arrangement and
performance of & musical composition. The Senate Judiciary Committee has
found creative copyrightable elements in the “performer whose performance is
captured and . . . the record producer responsible for setting up the recording
session and electronically processing the sound and compiling and editing them
to make the final sound recording.” ¢

2 8. Rep. No, 92-72, 92d Cong., 1st Sess,, pp. 4-5.

3 8. Rep. No. 93-988, 93d Cong., 2d Sess., pp. 189-40,
+ 221 , 24 656, 857 {24 Cir, 1958). .

& Shaab v, Kleindienst, 345 B, Supp. 589, 590 éD.D.C. 1972).
¢ Goldatein v. California, 412 U.8, 546, 562 (1978).

7120 Cong. Rec. S14565 édnﬂy ed. Aug, 8, 1974),

8 S, Rep. No. 92-72, 92d Cong., 1st Sess,, pp. 4-5.
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1. RECORDING COMPANIES AND PERFORMING ARTISTS MERIT A PERFORMANCE
ROYALTY

The performer’s interpretation of a tune is erucial to its success, and is no less a
contribution to the recorded product thanis the composer’s original lyrics and
score.

Many vocalists and musicians are not sustained by royalties from recerd . ales,
and their opportunities for live performances have been sharply curtailed by the
use of pre-recorded music by broadcasters. A performance royalty wouid alleviate
this situation,

The recording company's creative contribution to a song is very significant;
it constitutes original creative activitics to which copyright protection can be
granted under the Constitution.

The recording company must underwrite severe financial risks in the production
of a record; over three-fourths of all records fail to break even financially and the
proportion of failures is rising. Yet broadcasting companies profit from the airplay
of all records, whether successful or not.

‘Congress and the Register of Copyrights have noted the merits of a performance
royalty for sound recordings. In addition, the constitutionality of vesting a cupy-
right in a sound recording has béen upheld by the courts.

The Performer's interpretalion of a_tumial‘lo L3 success

Performers’ interpretations of tunes and their participation in the actual
creation of audible music contributes croatively to the recorded product no less
than the actual tunes composers contribute to recordings. A record is a composite
of the artistic creativity not only of the composer, but also of the performer and
the recording company.? : .

As William Cannon stated: .

“There are many factors in the tctal popularity of a record, and the song itsclf
is many times of minor importance. The most important factors vary in pre-
dominance from record to record and any one of them may be of prime importance
on a particular recording. These are the artist (singer, instrumentalist, or
group) . . . ; the song or tune, but never in its original state; the arranger who
embellishes the composition or orchestrates the work and decides how the total
musical sound will be arrived at . . . ; the cngineers who control acoustics and
make clectronic alterations in the sound . . . ; and the very important area of
exposure and promotion to the public.” 10

The performer can make an important creative, contribution to every type of
recording. The highly talentéd jazz musician’s original interpretation of & inusical
composition is often far removed from the original tune set down in lines of notes
of the copyrighted work. In classical music, too, there can be considerable variation
in thc(:i interpretation of a piece. As the Director of the Boston Symphony Orchestra
stated: )

“Improvisation is one of the earmarks of the performer in music. ... You're
engaged in a creative act whenever youanterpret a score. If the performer and the
artists were not important, then one recording of Beethoven’s Ninth would be
sufficient for everyone for all time. Why bother with a second interpretation if
it can be no different than the first? Or & third?”’

The role of the artist can be even greater with popular music. Here it is often
the artist’s performance as much as—or more than—the composer’s tune that
makes the recording attractive to both record buyers and radio audiences. The
artist as much as the tune have made hits of Barbra Streisand’s ‘“People”’, Frank
Sinatra's “My Way”, and the like. There must be a hundred versions of *White
Christmas”, but it is Bing Crosby’s special rendition which is continuously pop-
ular at Christmas each year. Listeners arc eager to hear albums by Andy Williams
or the Boston Pops Orchestra, but may be less concerned with any particular
song or its composer. In some cases & song which cnjoyed little success in one
recording becomes a hit, when a new recording is made with a different artist or

o The statement of John Desmond Glover before the Subcommittee on Patents, Trade-
marks, and Copyrights, Committee on the Judiclary, U.S. House of ‘Representatives, 1985,
in Part 1I, Eshibit 4, gives an illustration of the significant creative contribution of the
artist and the record manufacturer to the siinple melody copyrighted by the composer
and publisher in order to transform this simple melody into a commerclal product.

1 Statement of Willilam Cannon owner of the :Cannon Coin Machine Co., Hearings
Before the.Subcommittee on Patents, Trademarks, -and Copyrights of the Committee on
the Judiciary, U.S. House of Representatives on H.R. 4347, 1963, pp. 585-566,

1 Statement of Erich YLeinsdorf, then Music Dircctor of the Boston S8ymphony Orchestra,
in Hearings Before the Subcommittee on Patents, Trademarks, and’ Copyrights of the
Committee on the Judiciary, U.S. Senate . . . S, 597. Aoril 1967.°p. 821,




50

arrangement.)? Yet, ironically; the performer who makes-a composer’s tune into
a hit, and earns that composer much compensation in the form of mechanical
royalties and performance royalties, shares in none of the performance royalties
himself. The composer is deservedly paid performance fees for his contribution
to a recording used by broadcasters, but the performer, too, is entitled
to compensation.

Royalties from record sales do not suslain all performers

Performance fees would provide needed income to those performers who fail to
earn substantial royalties from record sales—classical artists, jazz artists, and
many popular artists as well. Such performers “‘never burst into stardom because
their appeal is only felt by a narrow segment of the public. They may never
have a hit record, although they may have many, many records which are per-
formed time and again for commercial profit.” 8 One performer reports, “he is
‘very big in supermarkets and elevators', and evervwhere he goes he hears his
music being played. Yet he does not receive one dime for these commercial
performances.’”” 1

Performance royalties would also bring income to singers no longer collecting
substantial royalties from the sale of their hit recordings. Many famous artists,
such as Ernie Ford, Mitch Miller, and Pat Boone, sell fewer records today, but
airplay of their old records remains heavy. Some radio stations still offer the
recorded music of Nat King Cole, and

“x ¥ * gyeryone benefits but Nat Cole’s widow and children. The sponsor
attracts an audience with one of the top vocalists of our generation, and the
radio stations sells time to the sponsor, the writers and publishers of the songs
are paid performance foes for the boardeast of these songs, but Nat Cole's widow
and children receive absolutely nothing, nor does the record company that spent
20 years building him as a top recording artist, and owns the masters which are
used for these delayed performdnces.” 5 ,

Such performeérs (and their heirs) should be compensated for the continued com-
mercial exploitation of their endeavors by others.

Performance fees would, of course, also increase the income of those few artists
who are piesently collecting sizeable artists’ royalties from the sales of their
fecordings. However, the recording careers of even successful performers tend
to be distressingly short, and artists, like baseball players, must often maximize
income within short periods. “It is not uanusual for a performer te find himself
in a bigh tax bracket for a year or so, to be followed by a.lifetime of oblivion.
The rise of a star is sometimes meteoric, but his p< pularity often burns-out just
as quickly.” 16 Furthermore, the percentage of p.rformers who are successful
for even a brief period is far smaller than is apparent to the general public, which
has been fed tales of the fortunes earned by the recording world’s fleeting stars.
Many artists dream of riches, but few actually attain' them. One recording
company reported in. 1967, that of the performers that they list, only 14 percent
had earned enough royalties on sales to defray the expenses normally charged
to artists’ royalty accounts. Only 188 or so of its 1,300 performers had a profit
in their royalty account.!’” Performance fees from broadcasting would supplement
the income of at least sume of these artists who are recciving meager royalties
from sales,

The Minority Report of the Senate Judiciary Committee (in July 1974) ex-
pressed concern that, if broadcasters had to pay performance royalties to per-
formers and record makers, “it may well become cheaper for broadcasters to
revive studio orchestras and be content to pay the musicians’ union scale.” 18
Performers certainly would have no objection to such a turn of events, but
unfortunately, broadcasters are unlikely to abandon the use of recordings simply
gﬁcauls?y (}i; & new performance royalty which increased their expenses by less

an 0!

12 See “Publishers, Labels ¥ind Success With ‘Underexposed’ Copyrights', Record
World, January 25, 1975, p. 4.

13 Statement of Stan Kenton in Hearings Before the Subcommittee on Patents. Trade-
marks., and Copyrights of the Committee on the Judiciary, T.S. Senate .. . S. 597,
A”zf’};};?;”' pp. 542 and 543.

15 Qtatement of Alan Livingston in Ib{d., p. 500.

16 Statement of Stan Kenton in Hearings Befors the Subcommittee on Patents, Trade.
?ﬁ;ﬁsioﬁgdpcé) ights of the Cominittee on the Judiciary, U.S, Senate .. . S. 597,

17 Statement of Michael DiSalle in Fbic,, p. 832,

13 .8, Senate, Committee on the Judiciary, Report on Copyright Law Revision (Report
No. 93-983), July 8, 1974, p, £28.

19 See pages 4142, infra,



51

In conclusion, performers are entitled to compensation for the commercial use
of recordings created by their artistic endeavors, just as composers certainly
merit the performance fees paid to them for the privilege of using their work in
broadcasting for profit. -

The recording company’s crealive coniribution lo the artislic rendition 1is very
substantial

A recording company makes a two-fold contribution to a recording: the tech-
nical manner in which it records a piece of music, and the financial risk it under-
takes in producing the recording.

The quality of a recording and its appeal to listeners is very much affected by
the way the recording was made: the type of recording equipment and studio
facilities used, the electronic effects and recording techniques employed, and the
character of the song arrangement and background msic selected. As recording
techniques Lave become more sophisticated snd as experinentation with electronic
effects has grown, the creative contribution of recording companies to their prod-
ucts has increased dramatically, beyond simply the fidelity of a recording.

An article in the Wall Street Journal describes “How Record Producers Use
Electronic Gear to Create Big Sellers” .20 ‘

“Each instrument has its own microphone leading to its own track on the big
console’s recording tape. (The producers) will cut, slice and dub tracks from the
best of the musicians’ performances to eliminate flubs by one or two of them, and
they'll pick tapes from (the singer’s) performances for her best lead vocal. For
her harmony parts, they can manipulate the tapes to make her sound like & duo,
a trio, a quartet—or even, if necessary, a 16-voice choir. They also will add
violin flourishes, called ‘sweeteners’. Finally they will blend and distill all this
into two stereo record tracks.” ’

The creative contribution of recording companies was recognized by the Senate
Committee on the Judiciary when it stated, in its July 1974 Report on Copyright
Law Revision, “The Committee . . . finds that record manufacturers may be
regarded as ‘authors’ since their artistic contribution to the making of a record
constitutes original intellectual creation.” 2

20 Wall Street Journal, February 12, 1974, p. 1.
21 (0,S. Senate, Committee on the Judiclary, Report on Copyright Law Revision (Report
No. 93-983), July 38, 1974, p, 140,
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The manner in which a piece of music is recorded contributes.not only to the
music quality but also to the audience lure and, therefore, the commercia! value of
any recording.used by bLroadcasters. Recording companies also make a contribu-
tion by creating a product that can be used by radio and TV stations without hirin
performers. Ra:" s use of recordings builds audiences, sells commarcial time, an
creates radio pro.ts. Television’s use of recordings adds an important dimension to
TV programs. For these cor:tributions, recording companies are entitled to com-

pensation by broadeasters.

The recording company must underwrite serious financial risks

In addition, recording companies undertake a substantial financial risk in
producing recordings, for the large majority of recordings do not even recover
their costs, let alone make g }yroﬁt, and the proportion. of unproﬁta.ble recordings
isrising. Over80 S, of the 45 RPM records and over 759 of the “popular’’ LP records
released do not have sufficient sales to break even. (See Exhijbit 1 on the next
page.) An even higher proportion, 959, of classical records are produced and
marketed at a loss. It is only reasonable to expect that all who benefit from this
risk-taking by the recording companies should compen:ite them for any com-
merciel value derived from the use of their recordings.

With performance fees, the record producing c.mpanies might be ¢ncourageu
to make more classical and experimental recordings, for which the sales outlook is
uncertain. As one recording company president has pointed out,

“If performance fees were to go to the record company and the performer,
there would be an end to the record industry’s frantic concentration on teenage
rock-and-voll in search for fast and large sales and quick return. Presently, the
only road to profit for the performer and the record company is the sale of records:
therefore, most music must be designed for the specialized record-buying
market . ... The generation that listens to the ‘good music’ stations are, unfor-
tunately, not record buyers ... . Let the record companies he compensated for
the use of their records on the air, and they will be financially able to record for
the benefit of the large listening audience which wants to hear good recorded
music, but which does not necessarily buy records.’” 22

The commercial risks involved in producing a recording used by broadcasters
fall on record companies much more than on publishing companies. If a recording
is not a commercial success, the record maker loses. The publishing company and
the composer are still paid mechanical fees by the record company whether or not
the recording is profitable, and they also get whatever performance royalties
accrue from the recording with no additional outlays on their part. To produce a
recording costs cunsiderably more than to print sheet music, and recording com-
panies generally expend much more money (and ingenuity) promoting the music
than does the publisher. As the President of the American Guild of Authors and
Composers has pointed out, the role of the publisher is declining in importance:
“Yeurs ago a publisher bought a song, plugged it and got it performed, in eventual
hopes of getting a record. Now a song is nothing without a record at the start.”’ 2

At least in part because of this diminishing relative contributior. of the pub-
lisher to o tune's suc ... composers more and more often act as their own pub-
lishers for promotior.  purposes and hire & commercial publishing company
solely to print and disuibute the sheet music. Although we do not question that
the publishing corporations are still entitled to the performance fees they cur-
rently receive from broadcasters, it is su ely true that record makers and per-
forming artists also merit performance fees for their creative contribution and
their commercial-risk in producing the recordings used so e-tensively by broad-
casters,

The Legal Merits for a Performance Right

In addition to these observations, it is very important to recognize that the
authorities agree unanimously that Cungress has the power under the Constitution
to require that artists and recording companies be paid performance royalties for
the commercial use of their recordings. For example:

The Register of Copyrights wrote in July 1974:

“Performing artists contribute original, creative authorship to sound recordings
in the same way that the translator of a bock creates an independently copyright-
able work of authorship. Record producers sinvilarly create an independently

22 Testimony of Alan Iivingston in Hearings Before the Subcommittee on Patents,
Trademarks, and Copyrights of the Committee on the Judiclary, U.S. Senate, Part 2,
(March 1967), n. 504,

22 New York Times, August 8, 1068,

\
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copyrightable work of:autt orshipin the same way that a motion picture producer
creates: a-cinematographi¢ version of’ a play -or niovel. In:my opinion, the con-
tributions of both perforraers.and reeo’rdé)rqducers.are clearly the ‘writings of
an atuthot’'in the constitutional sense; and are as fully worthy of protection as
.any of the many different kinds of ‘derivative works’ accorded protection under
the Federal copyright statute.”” ) ' ;

The Supreme- Court stated in 1973that the copyright clause of the Constitution
can extend to ‘“recordings of artistic performance.”’ : :

THe Senate Judiciary Comrittee concluded in 1974 that recordings are entitled
to.full copyright protection: )

“Records are ‘writings’ and performers can-be regarde. as ‘authors’ since their
contributions amount to original intellectual creations. The cominittee, likewise,
finds that record manufacturérs' may be regarded as ‘authors’ since -their con-
tr “ution to the making of a record constitutes original intellectual creations.
The committee endorse. the conclusion of the Copyright Office that sound record-
in? ‘are just as entitled to protection as motion pictures and photographs’.”

n conclusion, because of the creative activity involved in recorded pérformances
that = recognized unauimously by the relevant authorities, -there is no legal
re why sound recordings should remain the only copyrighted product without
pe  mance Tights. The contributiuns of b.th the performers and the recording
companies merit such rights in full. ;

II. IT IS COMPLETELY EQUITABLE FOR PERFORMING ARTISTS AND RECORDING
COMPANIES TO OBTAIN A PERFORMANCE RIGHT'

Performers and recording companies are entitled to a performance royalty from
broadeasting companies by the very same logic that entitles broadcacters to
royalties for the programs retransmitied by CATV operators—i.e., unfair exploi-
tation of another’s property for profit.

Broadcasters currently pay less than 39} of their expeénse dollar for the program-
ming which generates 757, of their revenues. All of this goes to music publishers
and composers. Noune goes to musicians, vocalists and recording companies. This
is totally inequitable.

The fact that radio airplay helps the sales of some new records is fundamentally
irrelevant to the fairness of granting a performance right.

Most other Western nations now recognize a perfofmance right, and the Tnited
States has much to gain by following suit..

The parallel with CATV

There is no stronger argument in support of a performance right for sound
recordings than the very same argument which broadcasters are using to urge
that cable tclevision companics should pay royalties on the programs they propa-
gate through sccondary transmissivn. The broadcasting companies have sought
compensation from CATYV for the commercial exploitation of their product without

_their consent. Perfurmers and recording companies, in requesting perfurmance
fees from radio and television broadcasting companies, are sceking precisely the
same right. If CATV should pay for the use of programming created by others
so broadcasting should pay for the usc of recordings created by others. If CATV
is required to compensate Lroadcasting companics, then it is only cquitable that
broadcasters should be required to compensate record makers in o similar fashion.

Jack Valenti, on behalf of the Motion Picture Association of America, stated on
August 1, 1973 at the hearings before the Senate Copyright Subcommittee:

Y agree with Senator Burdick that the crux of this is that the free market place
ought to be the determinant as to what a man pays for the product he chooses
from a supplier. And, indced, that is the way cable (tclevision) operates on every-
thing that goes into its system. It buys at a bargain price or price that is set by its
suppliers for everything that they use, except one, their copyrighted materials,
which is the grist of their business.® )

If the word “cable’” were changed to “broadcasting companies,” this quotation
could serve just as well to describe the condition that exists with ruspect to broad-

21190 Cong. Ree, 814505 (daily ed. Au6g. 8,1974).

2= Goldstein v. California, 412 U.S. 546, 562.

26 11,8, Senate, Committee on Judiclary, Report on Copyright Law Revision, (Report
No, 08-983), July 8, 1074, p. 140,

(Congress granted copyright protection for public performances of dramas in 18356,
of muslcal compositions in 1807, and of motion picturesin 1212.)

Hearings Before the Subcommittee on Patents, Trademarks, and Copyrights of the

Committes on the Judiciary, U.S. Senate * * * S, §97, March 1967, p. 251.
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caster’s.use of ‘copyrighted recordings. On.the basis of.such-réasoning, the Senate
Judiciary Committee in 1974 stated its belief that “just as cable systems.will now
‘bé required to:pay for the use of .copyrighted program.material, so should broad-
casters:be required to make copyright payments under the performanceroyalty.’” 28
Broadcasters should pay for all'of ‘their program materials o
, The performance. royalites currently paid to composers and publisking com-
anies reflect the principle of fair compensation fo: the use of another’s creation,
But their creations are only. tunes. Without arrangement, performance and all the
rest, the tuné remains silént, only printed notes on a page. It is creative arrange-
ment, performance, and recording that makes a tune into music, and it is another’s.
music that the broadcasting companies are exploiting without fair compensation.

Fully 75% of radio airtime is devoted to the playing of recordings.?? The
payments to composers/publishers for the use of the tunés on these recordings
equal only 2.8%, of radio station expenses, and no payments are made for the use
on the air of the recordings themselves. (See Exhibit 2 on the next page.) Thus
braodcasting corporations pay virtually nothing for the bulk of the program
material which attracts advertisers. :

Such was not always the case. As Red Foley pointed out in hearings before the
Senate Subcommittee eight yecars ago, )

“At one time the recording artist could look to ‘live’ radio as.an important
source of income and employment. But in the 1950’s local radio staticns discovered
greater profits were available by playing recorded music. Therefore, the ‘live’
shows virtually died and local stations switched from network programming of
‘live’ shows to the playing of recorded music . . .. Today, instead of ‘live
performance opportunities, the artist is in the ironic position of having been
displaced by his own recurdings, whi<h the radio stations use for profit, without
the performer receiving any of the benefit from the profits that his creative
performance produces.” 3¢ . . .

As a result, radio stations can no doubt charge advertising rates that are
relatively cheaper than those of other media with which they cumpete, and which
must.pay for all their programming material,

We maintain that this situation is inequitable.

2 U.S. Senate, Committee on the Judiciary, Report on Copyright Law Revision, (Report
No. 93-983), July 8, 1974, B 141,

2 See study reported by RIAA in the hearings clted above, pp. 487—491.

» Statement of Red Foley, Hearings Before the Subcommittee on Patents, Trade-
marks, and Copyrights of the Committe¢ on the Judiciary, U.S. Senate, April 1967, p. 814,
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Record Salee Are Fundamentally Irrelevant'to the Fairness o}‘ a Performance Royally

As underscored by the risk analysis in the previous section, the fact that re-
cording companies profit from the sales of recordings should not be used, as some
would maintain, as a pretext for preventing them from earning additicnal legiti-
mate income from the use of these recordings by others to sell broadcasting time,
aspirin or automobiles. Composers receive royalties both from the sale of records
and from the playing of records over the air. Radio and TV broadcasters record,
syndicate and sell for re-use some programs which have already created ad sales
for them. Motion pictures are secondarily paid for TV showings. There is no just
reason why record producing companies should not also earn incom. from multiple
sources in exactly the same way. . .

In additiczn, it has often been argued that radio airplay boosts the sales of sound
recordings. It is certainly true that airplay cau help the sales of some new releases.
However, it is important to keep two points in mind: first, the stations which play
exclusively the so-called “Top 40’ songs usually start playing them after the songs
have become significant sellers in their own right. Not only that, a typical Top-40
radio station rarely adds more than five or six new songs each week to its airplay,
but about 135 single records and 75 new albums representing almost 900 tunes are
released each week.3 Clearly, many of these receive no airplay at all.

Second, most airplay does not produce significant record sales because it is
devoted to “oldies’ (i.e., records.that have been out on the market for a number
of years and are long past their period of significant sales), and the vast majority
3f record sales occur on albums which have béen on the market for less than 90

ays. '

This conclusion'is based on the following facts. In 1967, 70%, of Capitol Records’
total sales were accounted for by records which had been on the market for less
than 90 days.®? A 1975 analysis on one company’s record catalogue listing all
recordings released in the last two years show.d that 759; of all sales of records
on the list were sales of recordings released in the previous 90 days. A further
survey of five record companies indicated that, on the average, 705, of their 1974
sales were of recordings released that year. Clearly, a newly-released record is a
rapidly wasting asset.

At the same time, as can be seen in Exhibit 3 on the next page, an analysis of
the advertising revenues earned by radio-stations in six major markets showed
that, of the revenues earned by the playing of music, 55.89; were earned by the
playing of “oldies”. Even though these are minor sales items for recording com-
panies, old recordings as well as new ones lur: radio audiences and enable stations
to make sales to advertisers. And yet, no compensation is ever paid for the artistry,
know-how, enterprise and investment that went into creating that vast repertory
which has unequalled commercial value for radio and television companies.

In addition, frequent airplay of some popular songs can actually decrease
sales due to overexposure. In the industry such a song is called a “turntable hit”.
“This means the tune was a hit in terms of the number of times it was played
on the air, but the performer does not receive royalties for broadecast plays,
and the substantial sales he counted upon never materialized.” 3 Another way
airplay can hurt a recording’s sales is by making it possible for listeners to make
a copy on tape without buying the recording.’

31 A tune may be released on both a single and an album, so the statistics on record
releases igive a slightly overstated picture of the number of tunes released.

1 Testimony of Alan Livingston in Hearings Before the Subcommittee on Patents,
Era?leing%'_;cs, az%d Copyr.zhta ~f the Committee on the Judiclary, U.S. Senate . . . S. 597,

pr , .

3 See tés{)lmony of Stan Kenton in Hearings Before the Subcommittee on Patents,
Trademarks, and Copyrights of the Committea on the Judiciary, U.S. Senate . . . S, 597,
March 1967, p. 540, .

% Testimony of Michael DiSalle in ibid., p. 832.
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EXHIBIT 3
ANALYSIS OF MUSIC PROGRAMING [N STATIONS'IN'6 MAJOR MARKETS

Revenue dus

N to “oldies"’

Estimated programing

daily music - as reported

- “revenue " by each

assuming 5 station in

. .o .. i advertising early 1975
Market.and number of music stations in.market (news and foreign minutes aggregated
fanguage stations onitted) - per hour 1 -by market

4 - .

Baltimore Md. (22 stations) *$48, 683 28,018
Houston Tex. (23 stations). : - 65, 138 30,791
Los Angeles, Calif, (48 stations)... cieee : 176, 107 102, 197
New York; N.Y: (25 stations). - o oo oeeeceeranvmcannen . 156, 983 91,682
Salt Lake c'%' Utah (20 stations). ... - - 31,293 15, 955
Wash!ngtoq, .C. (29 stations) . . - 95,028 51,227
Total - 673,533 3319, 870

1 Minute rate times 5 times airplay hours per day times 0 75. (The assumption of 5 adyertising minutes per hour is not
crucial to the result, Multiplying by 0.75 takes into account the fact that 3¢ of grogrammg is recorded music.)
? Composite share of al} revenues due to oldies equals $319,870/$573,533 equals 55.8 percent.

Source: Survey conducted by Cambridge Research Institute, - -

Finally, if radio airplay did contribute significantly to record sales, there would
be no need for the recording companies to syend the-vast sums they do on record
advertising. Billbvard magazine reported in May 1975 that record advertising on
television soared to $65 million in 1974, including cocperative ads by retailers.
The data on radio advertising expenditures developed from a survey by the
Cambridge Research Institute indicates that in 1972 the comparable total was on
the order of $32 million.3® One reason for this is again that few tunes receive any
airplay at all. )

1 of these observations notwithstanding, whether recording companies or
performers benefit in any way from the broadcasting of théir products is a sub-
ordinate atgument. As Senator Tunney pointed out in 1974,

“The real issue is whether or not a person who uses creative talents should
receive compensation from someone else who takes them-and profits from them.
.More than 759 of the airtime during which advertising is sold is spent playin
music. I -believe if the artist’s creative efforts are used in this way he is entitleg
to some compensation.” 3 . :

A Performance Royalty Should Be Paid ih the United States as It Is in Most Other
Westerri Nations ‘
. An “International Convention for the Protection of Performers, Producers of
Phonograms and Broadoasting Organizations” was adopted in 1961. This con-
vention, known as the.Rome convention, stated in Article 12: :
“If a phonogram published for commercial purposes, or a reproduction of such
phonogram.is used directly for broadcasting or for any communication to the

& The survey conducted for RIAA by the Cambridge Research Institute is based on
reporting by seven companies representing 42.3 percent of industry sales, with respect to

urchases of non-co-op radio time; as to co-op radio time, six companies representing

0.7 percent of industry sales reported. The total recording industry figure of $32 million
was é;rossed up to 100 percent of the industry from the foregoing bases. See also, Bill-
board May 10, 1975, and May 15, 1975, p. 1. Billboard has estimated that radio adver-
tlslnﬁ including co-op in 1874 was $3.5 milllon, a figure that obviously Is inaccuiate,

% J.8. Senate, Committee on the Judiciary, Report on Copyright Law Revision, (Re-
port No. 92-983), July 3, 1974, p. 222,
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public, a single équitabler emuneration shall be paid by the user to the performers,
or to the producers of.the phonogram,,or to. both.” .

Sofar tLe convention has been ratified:by fifteen countries,-including the United
Kingdom, West Germany, Austria, Denmark, and Sweden.

Although the details of the laws vary, Japan and most countries in Europe also
bave domestic laws specifying that performance fees should be paid to recording
companies andfor performers for the use of recordings in broadcasts, and ar-
rangements are-made on either a legal or a voluntary basis for the two froups to
share the performance fees collected. (See Exhibit 4 on.the next page.) In Japan,
the four Scandinavian countries, Austria, and' Czechoslovakia, the ‘law grants
performing rights to both record producers and performers. In the United King-
dom, Ireland, Spain, and Italy, the Iaw grant§ pérforming righits to record pro-
ducers alone, but the record producers have sharing arrangements on a volunatry.
basis with performers. In West Germany, on the other hand, a law gives per-
forming rights to performers, with a share to be paid producers. In. France,
Belgium, and The Netherlands, the law does not spetifically recognize' per-
formance rights in records, but broadcasting organizations névertheless pay fees
to the record producers. - -

- LR S ExuiBir 4. ..

CounTRIES IN WHICH THE LAW GRANTS PERFORMANCE RIGHTS TO PERFORMERS
AND OR RECORD MAKERS .

Australia, Austria, Barbados, Brazil, Chile, Costa Rica, Cyprus, Czechoslovakia,
Denmark, Dominican Republic, Icuador, Fiji, Finland, East Germany, West
Germany, Iceland, India, Ireland, Israel, Italy, Jamaica, Japan, Mexico, New
Zealand, Norway, Pakistan; Paraguay, Philippines, Poland, Roumiania, Sierra
Leone, Singapore, Spain, Sfi Lanka, éweden, Trinidad and Tobago, and the
United Kingdom, :

{NoTe: In some, countries, such as France, Belgium; .and the Netherlands, the
law does not specifically recognize performance rights in records, but broadcasting
organizations nevertheless pay fees to record producers.]

Source: International Producers of Phonograms and Videograms, “General Survey ;m
the Legal Protection of Sound Recordings As At December 31, 1974.”

. Canada, moving in a contrary direction. to the rest of the world, recently
abandoned performance fees for performers and record companies. However,
this action was taken primarily’ because most payments were remitted to United
Statesg recording artists and United States record makers, with no reciprocity for
Canadian artists-in the - United States: This explanation was documented by the
statement of The Honorable Ron Basford, the Minister responsible for the intro-
duction and passage of the Government Bill, at the commencement of the hearings
before the Standing Senate Committee on fBanking, “Trade and Commerce in the
Canadian_Parliament in December, 1971: .

“May I be permitted, Mr. Chairman, to draw your attention and that of
honourable sepatorg to what I view as certain‘important considerations. I-shall
be very, brief and will thén subject myself to whatever questioning that honourable
senators have, As has been made clear in evidence before you, ‘95 per cent of the
record manufacturers, through this performing right society known as Sound
Recording Licenses (SRL) Limited, are subsidiaries of, or associated with, forei
firms, in very large measure American firn.d. The American principals of the
SRL group do not have the right in the United States that their Canadian sub-
sidiaries are now demanding and trying to exercisé in Canada through the tariff
that was accorded to them in the recent decision of the Copyright Appeal Board.

“What'is not available to the record. manufactuers in the United -States is
apparently regarded ac.necessary.in Canada.. What is.not available to the foreign
porents is claimed in Canada. Surely this is an anomalous position for us in Canada
to find ourselves in, and surely it is an inequitable one from the point of view of
Canadian users of records.” '

In addition, United States record producers are often denied performance
royalties from abroad because foreign r.cord companies do not enjoy reciprocal
rights in this country.’? .

“For example, in Denmark, payment is made only for the performance of
recordings originating in Denmark itself or in a country which grants recigrocnl
rights to recordings of Danish origin. As a result, no payment is made for the use
of U.S. recordings there.” 38

¥ 3 Statement by Sidney Diamond in Hearings Before the Subcommittee on Patents,
ﬁzadtlzlml%xgt_?. a%%sl,'opyrights, of the Committee on the Judlclary, U.S. Senate, Part 2,
re , D 3
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If this country followed the precedent of others in paying performance fees to
record producers and performers, more performance fees would flow into this
country than would flow out. In 1974, for example, ASCAP received from abroad
$12.3 million in performance fees, but it paid out to foreign performing rights
societies only $5.9 million. Were the performance right enacted, the performance
fees paid to U.S. artists and recording companies would contribute positively to
the balance of international payments. .
III, THE IMPACT OF A PERFORMANCE ROYALTY UPON BROADCASTERS, ADVERTISERS,

AND CONSUMERS WOULD BE SBLIGHT

Economic analysis indicates an ability on the part of bioadcasting comparies
to pay the proposed performance royalty. A growing amount of airtime which
radio has been able to sell to advertisers has combined with an expanding sudience
for radio programs to produce sharply rising radio revenues and profits. Even if
the proposed performance fee were not covered by either higher ad sales or higher
ad prices, the fee would increase total radio expenses by less than 19, and amount
to %—%0% of radio’s pretax profits (for radio stations with revenues of $25,000
or more).

If instead, radio stations elected to pass forward the expense of a performance
royalty to their advertising sponsors, the increase would be minimal compared
with advertising rate increases posted in recent years. In addition, radio’s ad-
vertising advantages are such that a 19, (maximum) increase in advertisiLg rates
is very unlikely to scare away advertisers.

The proposed performance royalty for television stations would amount to a
mere 0.079; of 1973 pre-tax television profits. Television’s return on sales would
not be affected.

If advertisers also passed forward the costs of a performance royalty for re-
cording companies and performing artists, the impact on wholesalers and con-
sumers would be scarcely perceptible.

Broadcasters Have the Ability to Pay a Performance Royally

Radio industry trends indicate the industry can cope esasily with the added
expense of a performance royalty paid to performers and recording companies.
Radio is a growing and prosperous industry, as reflected by the following trends
based on 1973 data, the last year for which FCC statistics are available.

Radio is a larger industry than the recording industry: in 1973, net radio
revenues were $1.5 billion while net sales by the recording companies were about
31 billion.?* The profitability of the two industries has been about the same in
recent years even though recording industry profits are notably volatile: radio
pre-tax profits were 7.49, of net revenues in 1973, and recording company pre-tax
profits were 7.8 % of net sales.

Radio advertising revenues have grown even more rapidly than total advertis-
ing revenues for all media. While total advertising revenues grew 499, between
1967 and 1973, radio advertising revenues grew over 61% during those years.4
(See Exhibit 5 on the next page.) The Commerce Department projects that radio
§evenues will grow to $2.7 billion by 1980, an increase of 609, over the 1973
igure.il

Total radio pre-tax profits rose 33% between 1967 and 1973;. the last year for
which data is available, to a level of $112.4 million.#? (See Exhibit 5. :

The number of radio stations grew 209 between 1967 and 1973.% So many
new radio stations would not. be opening up if the financial future of the radio
industry were not considered to be attractive.

n . P AN ” ot B .

% Retefl sales of recordings at list prices are -reported in Billboard International
Buyers Guide, September 14, 1974, as about $2 billlon. Since most recordings are sold at
a discount, actual retail sales are about 809% of the Billboard figure. The prices at which
recording companies gell records and taﬁes to distributors average about 509 of list prices.

# According to Advertising Age's Research -Department, total advertising revenues
rose.from $16.9 billion in 1967 to $25.1 billlon in 1873, while.radio advertising revenues
rose from $1.05 billion in-1967 to $1.7 billlon in 1978,

4 “Government Report Plots Good Growth Through 1980 for Radio, TV, Cable,”
Broadcasting, November 11, 1974, p. 48.

@ FCC annual reports on AM-FM Broadcast Financial Date indicate that radio’s pre-
tax profits rose from $80.9 million in 1967 to $112.4 million in 1973.

# According to the FCC's annual reports on AM~FM Broadcast Financial Data, the
number of radio stations-rose from 4,481 in 1967 to 5,358 {n 1973,
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ExHisir 5.~—XRadio revenucs and pretax profits 1967-1973.

Sources: BFCC annuoil reports on AM-F'M broadcast financial data.
Research department of Advertising Age.

The prices at which existing radio stations are sold have shot up. For example:
“Back in 1970 . . . the price in Cleveland for a ‘raw FM license’ (meaning any
iven facility regardless of its particular pro and con attributes) was $70,000.
ow, reports a Midwest broker, it would go for $1.2 million. Four years ago &
raw facility in Miami would sell for ahout $500,00C. Today you couldn't pick it
up for less than $1 million.”H

#“0One Sure Indicator of FM drowth: High Price Tags on Stations,” Broadcasting,
October 7, 1974, p. 50.
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Prices for AM stations are rising, tvo. The average transaction price per trade
of all radio stations rose from $54,674 in 1954 to $188,829 in 1967 to $464,820
in 1971.45 Thus, between 1967 and 1971 the average transaction price rose 1469,
while the Consumer Price Index rose £19% during those years, and radio station
revenues advanced 38%. Apparently investors consider that radio has good
future prospects, for just as they might accnrd a high price/earnings ratio to a
desirable commor stock, they are valuing radio stations far in advance of their
actual revenue and earnings growth. )

Radio has been able to zell inu exsing amounts of time to advertisers despite the
rise in its advertising prices. This is reflected in the fact that radio advertising
revenues have been rising more rapidly thai. the prices radio charges advertisers.
For example, while radio sput ad prices rose 199, between 1967 and 1973, radio
spot ad revenues rose over 2195 during that period.® (Radio-spot advertising is
national advertising which perauits ti.e advertiser to select the radio markets to
which his message will be heamed. Spot advertising is distinguished from network
advertising, which is also nat’onual advertising but which restricts the advertiser to
network-affiliated stations.) \

Radio has been able to increase its audience considerably. Between 1968 and
1973, the audience for radio spet ade grew 329%.47 Because of the substantial
growth in radic audiences, the cust of radio spot ads/1,000 listeners grew only 7,
between 1967 and 1973, even though an advertiser’s cost/minute of radio spot ads
went up 19948 .

The audience for radio encompasses almost the entire population of the United
States. Of all adults, 969 are eached by radio at some time during the week.
Each adult on the average lisvened to radic 3 hours and 22 m:nutes per day in
1974—a dramatic increase from the 2 hours aud 31 mivrtes the average adult
devoted to radio in 1969. The average time adults listened tc radio in 1974 is only
slightly less than the comparable television figure: 3 .ours and 48 minutes, and
television had only a three minute increase between 1969 and 1974. Of all U.S,
homes, 98.6% had at least one radio in working order, and 959, of all cars are
equi sed with radios. Cars with radios have the radio on 62.5 % of driving time.?

It is interesting to compare this prosperity of the radio industry with the pro-

osed fees spelled out in S. 1111-H.R. 5348, the text of which is similar to that of
gection 114 of the Copyright Bill passed by the Senate Judiciary Committee in
July, 1974. The provisions require broadcasting corporations to pay performance
fees to recording a1.ists and recording companies. These bills favor smaller radio
stations by exempting them from the proposed performance royalty. Stations with
annual revenues of less than $25,000 (2.6% of stations in 1973) would be com-
pletely exempt from the performance royalty.

Stations with revenues between $25,000 and $100,000 (26.5% of all stations in
1973) weuld pay only a token performance rgyalty of $250 a year. Stations with
revenues between $100,900 and $200,000 (33 % of all stations in 1973) would pay
a performance royalty of just $750 a year. Only the remaining 389, of stations,
which have revenues above $200,000 a year, would pay the full performance fee
equal to 1% of their net receipts from advertisers, and this fee would be reduced
for those stations using less than the usual amount of recordings. Thus, 629, of all
radio stations would be exempt or pay ¢nly a token performance right to per-
formers and recording companies, and caly the large stations would pay the full
performancerightof 1%. - o

On the basis of this fee schedule, the Senate Judiciary Committee one year ago
concluded that, “The committee’s analysis of the economics . . . of the broad-
castiflg industry, indicates an ability to psy the royalty fees specified in Section
114, &0

4 Using statietics in the 1873 Broadcasting Yearbook, the average transactlon price
for radio stations only (not coiabined radio-TV stations) was derived from the total
dollar value of FCC-approved transactions, divided by the number of radlo siations
changin hands, including both majority and minority transactions,

« Radlo spot ad revenues rose from &818.5 million in 1867 to $380 milllon in 1978,
according to Advertialxg A?'u Resear Dg)eartment. Radio spot ad prices rose 19%
gecording to “1974-78 Cost Trends,” Media Decislons, August 1974, p. 406.
10:15‘1::%%dcasting in 1975 : Shipahape in & Shaky Rconomy,” Broadcasting, January 13,

(4.9 o
o “:&74—75 Cost Tronds,” Media Deciaslons, A\ipust 1974, p. 45,

# Radio Advertising Bureau, Radlo Facts: Pocket Plece, 1975 and 1670 editions.

0118, Senate, Committes on the Judiclary, Repori on bopyright Law Revislon, (Re-
port No, #3-988), July 8, 1974, p. 140,
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EXHIBIT 6
PERFORMANCE ROYALTIES THAT WOULD BE PAID BY RADIO STATIONS UNDER S. 1111
« [Dollar amounts in thousands]

AM, AM/FM Estimated Estimated

Number of estimated number of  number of All stations’
AM, AM/FM performance  FM stations stations of estimated
stations in royalty inthis  alltypesin performance
this revenue (based on revenue  this revenue royalty
category 1973 category category (based on
Revenue category in 19731 fevenues) 3 in 19733 in 1973 1973 revenues) 2
Less than $25,000. - - vueecnceann 36 0 98 134 0
$25,000 to $100,000...enecceen-- 996 $202-$239 367 1,363 2275-3327
$100,000 to $200,000...ccecaeae-. 1,420 -1, 022 255 1,675 1,018-1, 206
Over $200,000. - - ceeemeeeaan 1,761  8,209-9,729 204 1,965 8, 769-10, 393
177 P 4,213 e 924 5,137 e .
Total for stations with
revenues of $25,000 or more..... 4,177  9,274-10,990 826 5,003 10, 063-11, 926

» These figures are based on 1973 FCC statistics for those radio stations operating a full year. .

*Formula for the perfermance royaity in both S. 1111 and in cec. 114 of Copyright bill passed by Senate JudlClqu
Conmittee in July 1974. Stations wntK revenues from $25,000 to $100,000 would pay a flat royalty of $250, stations wit
revenues from $100,000 to $200,000 would pay a flat royalty of $750, but the fees would average only about 81 to 96 per-
cent of this because of fee reductions granted stations using fess than the usual amount of recorded music. (See exhibit
11-2 on the percentage of stations which are music stations.) Stations with revenues above $230,000 would pay a royalty
equal to 1 percent of thewr *‘net sponsor receipts’. If allowance 1s made for stations devoting less than average air play to
recorded music, the performance royalty would average perhaps 0.81 percent to 0,96 percent of “net sponsor receipts'”.
AM, AM/F!A stations in this revenue category had 77 percent of all AM, AM/FM stations expenses in 1970 and thus, we
estimate, earned 77 percent of the $1,316,117,600 conzcted in *‘net sponsor receipts’’ by all AM, AM/FM stations in 1973.
No data are available on total net revenues earned by FM stations with revenues above $200,000. We estimate that 24.7

eicent of the FM stations with revenues above $25,000 fall in this category, while 42 percent of AM, AM,FM stations are

nown to do so. We liave also estimated that AM, AM,FM stations with reveaues over $200,000 earn 77 percent of totai
AM, AM,FM revenues. We, therefore, estimate that FIM stations vath revenues over $200,000 earned 45 percent of all
Firevenues (24.7 percent divided by 42 percent times 77 percent) or $69,127,000 in 1973. .

- 1973 FUC data indicate the distribution among various revenue categories of independent FM stations but do not do so
fur EM stations affiliated with an AM station but teﬂortmg sepaiately to the FCC (and therefore notincluded in the statistics
for AM, AM, FM stations). We have assumed that the 2 types of FM stations have the same distribution among the revenue
categories. ‘rhe number of FM stations with revenues under $25,000 was reported to be 98 in 1973. Therefore, in this

revenue category the number of stations is correct and is not an estimate.

Source. Analysis made by Cambridge Research Institute based on the FCC's “AM-FM Broadcasting Financial Data,’
1973. (The latest available statistics.) : .

Indeed, as can be seen in Exhibit 6 on the next page, an estimate can he made
(based on 1973 radio revenues) that the total performance fees paid by radio-to
performers and recording companies under S, 1111-H.R. 5345 would .have been
between 810 and $12 million. Referring once again to Exhibit 2, (the exhibit in
Section 1T on program costs) two things should be noted.: first of all, a performance
fee cxpense of, say, $11 million would have added a scant 2.79; to total program
custs in 1973: Secundly, the proportion of all expense dollars going.into program
custs has been declining, while that of administrative salaries, general overbead,
and selling exgcnses has been rising. If the -proposed .performance fees were
required, thereby adding about $11 million .0 program costs, the proportion of all
bruadcast expenses going toward programming would still be -only .30.3%, less
than'it was in 1970. Hence, there would be no significant change in broadcasters’
cost structures, All in all, the proposed performance fees represent less than a 1 3
increase in radio station expenses. : .

The same performance fee would represent about 89;-10%% of the radio in-
dustry’s pre-tax profits (for all those stations with revenues above $23,000).5 On
balance, the proposed performance fee for performers-and record makers is not
iikely to seriously impair the profitability of-the growing and generally prosperous
radio industry. . :

Abili}i?ﬁ WuBroadmstiMmpapkg to Pass Forward the Costs of @ Performance
oyally ‘ ,

Although the preceding analysis demonstrates clearly that broadcasting com-
panies can easily absorb the costs of.a performance royalty, the stations could, if
they so elected, pass this new expense forward-just as other programming costs
and profit increases he.ve been successfully passed:on in higher-advertising rates.

SlAccording to the BCC's AM-FM Broadcast Financial Data—1978, radio stations
with revenues over $25,000 had total profite before taxes of $118,261,000 in 1973,
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Indeed; it is equitable for tke.stations to pass along the:costs of a performance
royalty, becauses advertisers benefit directly from:-the -audiences that sound
~recordingsrattract.s ;. v - L " N T
Furthermore, radio-has raised i%s advertisiug.rates repeatedly over the years.
For example, from mid-y¢ar 1973 to mid-year 1974 alone, radio spot advertising
rates rose 9%,.and in the three years between mid-1971 and mid-1974 the rise.in
radio spot ad.rates was 249,.52 All these increases were far greater thsn:the 19,
increase that would be required if radio were to pass forward fully the proposed
new performanceroyalty: . « . - et Iy
Althongh radio advertising rates have been. raised periodically, the increase,in
these rates- has been considerably lower than for £riceq generally, Although the
Consumer Price Index:rose 479 between. 1967 and June, 1974, the rates for net-
work radio ads-rose 7%.and those for spot radio ads rose 30%.% Thus the.priges
xadio-adv.. rtisers paid for their advertising-rose much more slowly than the prices
:atwhich the.advertisers.sold-their own products. _ :... ‘:. : . :, o n, .ot
Even with these price.increases, however, .advertising, costs per thousand, of
-audience=—which is g much more meaningf_ui‘ measure of -cost .than the, rate per
minute of. time—are far lower-for radio.advertisers than for.advertisers.in print
media.®% For example,.in 1974 the-J, Walter Thonipson, Ageacy, estimated that
the ‘cost per thousand readers for daily-newspapers (1,000 lines black-and, white,
all daily papers) was $7.85,. and'the .cost per thousand for consumcr. magszines
(one 4-color page in top 50 magazines) was $6.39. In contrast, the cost per thop-
sand viewers for prime-time Retwork TV (one 30-sécohd afinouncemeht) was
$2.54, and the cost. per thousand listeners for daytime spot radio (25 adult Gross
Rating Points %) was-$1.91.% - ; - Y e
It is' important’ to-recognize that radio has distinct advertising advantages.
A vice-president of Goodyear Tire is quoted-as saying, “Radio and television may
.¢onstitute the most satisfactory media buys-during-this :period of inflation.” ©
He redsoned that the price or paper:has zoomed, :the-wages of printers have esca-~
lited, and" the price-of postage is climbing. He pointed:out.that-radio. and tele-
“vision have ‘considerable latitude’ in their.cost structure, in contrast to the built-
‘in-costs of direct mail and other print media that work against adjustable rates.
In addition, radio provides important.advantages to advertisers wishing to reach
specific-local markets such as teen-sgers; ethnic groups, and commuters. Radio
:also reaches important segments of local.markets that.are not inclined to read
newspapers. . Radio’s dppeal to advertisers is enhanced' by the medium’s focus on
local rather than:national ddvertising:.In 1973, local.sales provided 73% of radio
advertising.8 This focus-enables radio to profit from the overall trend among
.udvertiser to emphasize:local mere than national advertising. Local advertising
xpenditures in-all medis grew. 70% between 1967 and 1973, while national adver-
tisthg expenditures 'grew-35%.5° | R Lo . ‘
‘Many factors beside price affect an advertiser’s choice of media. Among other
things, the advertiser wants a medium that is appropriate for his particular prod-
uet -and’ his current ‘advertising.and marketing ‘strategy. The effectiveness- of
.& given medium in reaching the advertiser’s target.audience is a primary consid-
eration. ‘Uhe advertiser is also concerned with the availability-of openings in the .
various media, each medium’s flexibility in placing and changing advertisements,

26197475 Cost Trends,” Medla Declslons, August 1974, P 48. As indlcated earller,
.both network and spot radlo advertising:are national, but with network ads, the. adver-
.tiger is restricted to network-afiliated stations, while with ‘spot ads the.advertiser can
qel"gquthe markets to which he wants his message beamed. ° . ;

& In conmiparing the costs per thousand-of these media, 1t {8 recognized -(as_we will
show), that each .offers different advantages and reaches different markets, However,
what the comparison and the following discussion indicates is that for''ose advertisers
whoge needs are already best met by the broadecasting -media, & 1% increase in the-cost
.per thousand for -those media f8 not only negligible in an absolute sense; but would
surely not provoke a substitution effect toward print media which carry .a cost per

thousand. that is 83009 higher. e
&% A Gross Rating Point 18 the percent of the population in a market listening ‘to a

-gtation during a'time: périod times the number of announcenents,.

s#Televiglon Advertising Stakes Out New Turf for Futurs Growth,” Broadcasting,
November 18, 1974, Ig 22, . ) B

&7 Statement by Edward H, Sonnecken, Vice Presldent, Corporate Planning, G¢ year
Tire and Rubber Company, Akron, Ohlo, summarized in “The dollars side of advesdsiug
getsfolng-overein»Ehoenlx.li Broadcasting, May.13,.1974,D.4. = . = .,

B According to. Advertising: Age's Resea Department, total expengditures on radio
;f?ﬁ?m'm‘ in 1978 wera $1.7 billlon, while local radio .advertising: expenditures were

2" on. T N it , . i ., - :

% Baged oh advertising, expenditure  figires supplied, by Advertising. Age's Research
Department, i oo ' s

58-689—T75-—06



and the risk associated with the varlous media. Radio advertising, for example,
has the great advantage that ads:can be prepared on short notice and witg a
minimur. expenditure of time and money. This makes radio a particularly ap-
pealing medium to advertisers during a recessionary:period when there is uncer-
‘tainty about markets, the size of companies’ advertising. budgets, etc. If, on the
basis of all such considerations, and advertiser feels that a given medium is the
most desirable for him, he will normally stick ‘with that medium even if the
‘medium’s advertising rates rise. -

For all these reagons, a small—1%, maximum—increase in radio advertising
rates to cover a performance fee paid performers and recording companies is
not likely ‘to hr.ve an appreciable effect on advertising sales in these media and
is'equally un)ikely to promote.substitution of other media. Broadcasters, if-they
-elested’to yass on:the performance fee,-could become simply a conduit for placing
the cost vpon ‘the advertisers. In effect, the broadcasters could collect the fee
from their advertisers and then: transmit it ‘to. performers and recording com-
‘panies. ‘The -fée would -simply ‘pass through the broadcasters’ hands without.
affecting-their financial situation. The cost of the:fee would, in effect, be paid by
advertisers who are-currently benefiting at no cost to themselves from' the talent.
and money invested in ‘récordings by perforiners and. recording -companies.
Fuyrthermore, ‘as we shall'next show, such a fee even with a nominal markup by
broadcastérs would represent;no ;great burden for advertisers:

The Droposcd Performance Royaly Would. Have. g Negligible Impact o Consumer

:Product Cosjs : T .

We have shown that it is equitable for radio stations who benefit directly from
the. pleying of: recordings, to pay for the commercial value they derive from the
use of vther peaple’s.property and creativity. It is equally equitable for advertisers
40 do.so. Advertisers-benefit from the-fact that radio reaches a yast aydience. This
audience “psys,” in a seuse, for the free music on -radio by listeping to.com-
mercials. -Advertisers should pay for vhe use of recordings that attraets this audi-
ence for their commereials. Artists and-regording comppnies deserve compensation
for the indispensable contribution they make to the selling of cars, cosmetics, and
the ‘host of.acher products advertised -on:radio.

If broadcasting companies raised their-advertising rates to cover a performance
fee paid to.artists and.recording companies, the.impact on advertisers’ budgets
-and, ultimately, on produet .cosis would be negligible. For example, .the ¥For
Motor Company, one of the top ten-radio advertisers in-the country, spent-$13.9
million onnetwork:and:spot radic ads-in 1973.%° Suppose, as an-illustration, Ford
even spent an equal, additional amount on loca).radio ads. ‘Then its tofal -ex-
penditures fcr ‘radio :advertising in 1973 would have been .around $28 ‘million.

f the advertising budget had to be increased by 15;:($288,000) to cover the pass-
through of the performance fee from radio braodcasters, and if ‘Ford passed these
:costs on to the consumer, the impact on one of the roughly 2 million vehicles
Ford:produces every year-would be miniscule. Indeed, the impaect of any markup
‘an.this totel taken by broadcasters would also be minimsl. 1 is far more likely
for the sum fo simply :be absorbed within Ford's operating budgoet. )

-Similarly, the.Coca'Cala Company, another major radio advertiser, spent.$8.3
million on national network and national spot radio ads in 1973.% If Coke spent
even an-equal, additional amount on lucal-radip -ads, .its tptal.radip advertising
‘expenses might approximate:$16.6 million. ‘A 19 iincrease in these:gosts would
equal'$166,000. Again, it is'most likely that this sum would-be:lost'in the costs.of
Coke’s doing several billion dollars worth of ‘business each vear. However, if this
increase.due to.a:performange;royalty were passed.forward {o.the consumer.in a
general price increase, the performance xiagl_xt’s-ﬁs};a;e would represent a minute
0.0070% increase in: prices ($166,000 dividpt by Coca Calg's 1973 saleg of $2.1
billion). This sum, spread out over.:billions of buttles of Coke, would he imper-
ceptible -to consumers and ‘wholesalers alike.

n short, the impact on consumer praduct .costs of thepraposed performance
fee for performers and.recerding.companies would scarcely be peroeptible either
‘to-advertisers-or-to consumers,-even if the new fee were passed forward fully. No
appreciable effeet would be felt.on consumer prices. )

© According to “Advertising, Marketing Reports-on the 100 Top National Advertisers,”
Advertls X ,f9¥ . 272, Pord's t‘,S"mP net T t
2l s anpif i Tk gy e PO e B il G S S 00

ot According to Advertising.Age, A ust'2§ 1974, p. 27ff, Coca Cqla spent $8.3 mil-
‘tion ‘on Hetwhrk and Spot radlo sds N1070 snd Tad Balee of $9° eittion TRt ¥




67

Television Stations Should Also Pay for Their Use of Sound Recordings

Television stations also make use of recorded musie, particularly as theme songs:
and background music for their programs. Although audiences may be less con~
scipus of the music on television than on radio, television’s performance royalty
payments to cornposers and publishers actually exceeded those of radio in 1973,
the last year for which data are available. Total music license fees paid by -tele--
vision, exceed $41.5 million in that year. It is no doubt true that a higher propor--
tion of this total amount was for live performances than was true for radio; never-
theless, use of recorded music is substantial.

Just gs composers and publishing corporatiens are entitled to compensation for
the use of their music on television, so artists and record makers are entitled to
compensation for the use of their copyrighted recordings. The performance royalty
prescribed in this bill would require television stations to pay only token sums to
recording companies and artists. Television stations with annual revenues of $1
to $4 million wauld pay only $750 a year, and stations with revenues over $4
million would pay $1,500 a year. Total television payments, which would be
divided between artists and recording companies, would equal $429,000—less
than one-tenth of one percent of television station profits in 1973. (See Exhibit 7.)

EXHIBIT 7

PERFORMANCE ROYALTY TV STATIONS WOULD PAY REGORDING. COMPANIES AND ARTISIS
UNDER S, 1111—H.R. 5345

Annual Totat
‘performeance  pevormance
Number of royalty royalty

stations perstation  pa- ar year

Television stations with revenues of $1,005,000 to $4,000,000.......... 304 $750 $228, 000

Telovision stations with revenues over $4,000,000. . cccciemenenns o0 134 1,500 201, 000
| L1 o gmmenranseseanansrananns 38 o eiaae 429, 000

Total 1973 pretax profits of teleyision stations with annual revenues above .
$25,000 (excluding networks) .. o vooueoveercvevammnencmccannnn-n 622 o eneannn- 468, 800, 000
Performance royaity as percent of pretax profits. ....accecrccmnnicine i eiiiam e ccecnena 0.03

1TV stations with revenues over $1,000,000 have 93 percent of all TV station expenses and probably an even higher
percentage of TV station profits since 81 percent of the stations in this revenue category ase profitable, waile profits are
enjoyed by only 48 percent of the stations with revenues under $1,000,000. :

Source: FCC, ““TV Broadcast Financial Data—1973"".

Television is a highly profitable industry and would scarcely fecl the pinprick
of such small performace royalties paid artists and record makers.

Total television pre-tax profits rose 5875 between 1967 and 1973.% (See Exhibit
8 on the page following.)- ’

% pAccording to the FCC’s annual TV Broadeast Financlial Data, television pre-tax
profits rose from $414.6 mlllion in 14967 to, §653.1 milliondn 1974,



Index
(1967=100)
160 1+ -

150 1= sawsarza TV Advertising Revenues.

mammemn TV Pre-Tax Profits

140

130

120
310

N

100

90 1 1 1 | - 1 !
1967 1968 1969 1970 1971 1972 1973

ExarsiT 8. —Television revenues and pretax profits 1967-1973.

Sources : FCC’'s annual reports on 'V broadcast financlal data.
Research department of Advertising Age.

Television enjoys an unusually high profit level. In 1973, television’s pre-tax
profits were 18.89%, of its revenues,s

Advertising dollars spent on television rose 549, hetween 1967 apd 1973.¢
The Commerce Department predicts that television revenues will grow about
99, a year between now and 1980.6

Unlike radio, television’s growing revenues appear to be the result of increases
in its advertising prices rather than increases in vhe amount >f time it sells,
largely because available time is frequently sold out. Network television adver-
tising revenues rose 35% between 1967 and 1973, a ‘?eriod during which the cost
per minute of advertising on nighttime network TV rose 479, and on daylime
network TV, rose 33%.%

¢ BCC's annual reports ~n Broadeast I'inancial Data for TV,

¢ _cording to the Research Department of Advertising Age, telovision advertising
revenues ross from $2.9 billion tn 1967 to $4.5 billion in 1973,

% F'CC's ar~ual reports on Broadcast Financial Data for TV,

0 According to the Research Department of Advertislmi Age, network television reve-
nues were $1,458 million ip 1967 and $1,068 million in 1978, Network ad price indices
are from “1974-75 Cost Trends,” Medla Declslons, August 1974, p. 45.
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Television's audience has-been growing. Be.ween 1968-and.1973-the audience
for nighttime network TV grew 8%, while the audience for daytime network
TV grew 26%.% Because of the growth in televisicn sudiences, television ad
costs per thousand viewers grew more Slowly thaa <id ad costs per minute:
cost/1,000 viewers rose 12% for daytime network TV and 20%: for-nighttime
network TV, . . = ,

Television profits are so high that the industry could absorb the entire per-~
formance royalty proposed in this bill, and its income statement would remain
virtually unchanged if television paid the royalty entireiy out of. its profits;
television stations with revenues above $25,000 would continue.to enjoy a 22.7%,
pre-tax return on sales. (The rate would merely ease from 22,76 % to 22.74%.)®

If television stations shouid elect to pass the'new royalty on to advertisers in
higher rates, the increase in rates would be so slight 'that it would be unlikely to
affect televisiun ad sales or to have any appreciable effect on advertisers’ budgets
or on consumer prices.

The Proposed Royalty Will Not Affect Composers and Publishing Companies

No suggestion is currently being made that the performance fees radio and
TV broadcasting stations now pay to composers and publishiig companies
should be reduced if.the stations should be required to begin paying performance
fees to performers and record makers. The new performance fee would simply.
increase the total payments that stations already make for the use of recordings.

The performance fees paid composers and publishing companies have heen
growing rapidly. Between: 1963 and 1973, the performance fees collected by U.S.
composers and publishing companies nearly tripled{ rising frum $40.5 million
to $114.4 million. (See Exhibit 9 on this page.) These performance royalties
are almost 4% of ‘broadcasters’ revenues, and, as broadcasters’ revenues have
grown, the royalties have escalated. The U.S. Commerce Department predicts
that both radio and television revenues will grow by about 9%, a year between
now and 1980.7¢ Because the performance royalties earned by composers and
publishing companies are tied to revenues, these interested parties may be ex-
pected to enjoy an expanding royalty base.in the years to come.

EXHIBIT 9
INCOME TO COMPOSERS AND PUBLISHERS FROM RECORDINGS, 1973.VERSUS 1963
' Percent
. 1963 1973 . increase
million) * (million) . ~ 1963-73
Eétimated total parformance fees paid U.S. composers a'pd publis\h'er,s‘,._- e $40.5 $115.4 : 182
Estimated total cowight fe0S.cncurnnan-. : cseeaan . 445 117.1: -163
Estimated copyright fees paid by U.S. record companies....-o-eaeceo.- 3.6 82.1 +118
Estimated copyright fees received by U.S. composers and publishers from . .
foreign record COMPaNIeS . cee- o - uvucsrosoneeseencncanmasanasannn 6.9 35.0 +-413
Estimated total income received by U.S. publishers and composers from .
both copyright and performance fees_ .- ccceccvmmmcccceeecnconnas 85.0 231.5 +172
SOURCES

1963 figures are from the 1965 Glover report before the Subcommittee on Patents, Trademarks, and Copyrights of the
Committes on the Judiciary, U.S. House of Renresentatlves, 83th.Cong., 1st sess. . .

The 1973 figure for mechanical fees paid by U.S. racord companies was calcutated from statistics supplied to RIAA by 34
record companies represanting about 98 percent of the industry’s'sales. The actual 1973 mechanical fe%&?yments reported
% these companies was $80,400,000, but the figute for the entire industry is estimated to be $82,100,000 (80.4 civided by

ercent), .
U ;Phe 19{73 figure on foreign mechanical fees was estimated from *‘Billboard"’ reports about sales abroad of recordings of
.S, music. j .
1973 performance fees were calculated as follows: L
$37,500,000 in music license fees pajd by radio stations and networks (FCC figures) )
$47,800,000 in music license fees paid by TV stations and networks (FCC figures). X
$19,400,000 in ASCAP receipts from. general and background music; symprionic and concert music; and royaltles
from foreign socielies SASCAP i uresg
39_,7‘0(;, estimated BMI and SESAC receipts from these threa sources (estimated to be roughly half ASCAP
receipts . .

K ‘:Brondnastlng in 1075 : Shipshape in a Shaky Economy,” Broadeasting, January 13,

1975, p. 36. .

3 “:P974—75 Cost Trends,” Media Decisions, August 1974, p, 45. . :

® Television stations with annual revenues of $25,000 or more, had net revenues of
$2,050,847,000 und pre-tax profits of $468,808,000 in 1873, according to the ‘FCC's “TV.
Brosdcast Financial Data—1978" (August, 1974). s

7 S, Department of Commerce d;ures clted in *Government Report Plots Good
Grow:ia Through 1980 for Radlo, TV, Cable,” Broadcasting, November 11, 1974, p. 48.
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Conérusions: PERFORMANCE R1cHTE SHOULD. BE GRANTED T0 RECORD-MAKERS
" AND PERFORWEES

. The .general Copyright Revision ‘Bill grants ;performance rights t6 every per-

formable copyrighted work ‘except sound recordings.

Both record makers and performers make a major creative contribution to
recordings-and their ¢reative contribution merits full copyright protection.

Almost. evory other Western nation pays performance royalties to performers
and record companies. . . . .

Broadcasters should pay performers and record :makers for the commercial
value they extract from sound recordings. ]

The broadeasting induastry enjoys high profits, in part because of its use of
recordings:at little cost, and the industry could pay the small performance royalty
proposed without seriously impairing its profitability.

ecause they do not now make such payment, advertisters, in turn, are in-
directly benefiting from music programming on radio and television at rates
which do not reflect the true costs of the talent and money invested in recordings
by ’B)er{ormers ‘and record companies,

he profit positiun of the broadcasting corporations could bé preserved by
passing forward the costs of the proposed new performance royally to their
advertisers who are the ultimate beneficiaries, without decreasing the attractive-
ness of the media. ]

If advertisers in turn passed ‘on the costs of a performanée royalty to the con-
sumer, the impact would be imperceptible. :

Senator Scort. We now come to the witnesses who are opposed to
S. 1111. The opponents of the measure have a right to be heard so
we will receive their testimony al this time. We have with us today
Mr. Vincent Wasilewski, Mr. John Dimling, Mr. Harold Krelstein
and Mr. Wayne Cornils. Do I have the right people?

Mr, WasiLewskI. Yes, sir, Mr.-Chairman. -

Senator Scort. Mr. Wasilewski, you may proceed.

STATEMENTS OF A PANEL COMPOSED OF VINCENT T. WASILEWSK],
PRESIDENT, NATIONAL ASSOCIATION OF BROADCASTERS, ACCOM.-
PANIED BY JOHN DIMLING, VICE PRESIDENT, RESEARCH ; HAR-
OLD' KRELSTEIN, CHAIRMAN, RADIO BOARD OF ’DIRECTORS;
WAYNE CORNILS, CHAIRMAN, SMALL MARKET RADIO COMMIT-
TEE; AND THOMAS WALL, ESQ., COUNSEL, DOW, LOHNES &

. ALBERTSON o :

" Mr. WasiLewsgr Mr. Chairman, iny name is Vincent T. Wasilew-

ski. I am_ president of the Natiohal Association of Bro: ' isters,

which is located at 1771 N Street N'W. Washington, L.C. The

NAB is a nonprofit trade association, which has a membership of

4,079 AM and FM radio stations, 540 television stations and all

national radio and television networks.

Mr. Chairman, broadeasters regard themselves as. partners in the
business of bringing to America her citizens’ artistic efforts in making
;I)lhonogrqph records. We appear before you today as a partner who

as unW1tti'nglf' and we think unwisely and unjustifiably been forced
to defend itself against & copyright scheme which has no place in
the ccg)yright law of the United States.

' And we are asked to defend ourselves against the payment of a

fee which flies directly in-the face of trade practices, economic realities,

and the Constitution-of the United States. o ‘

. The so-called performance rights, amendment would require, for
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‘the first:time, ‘that radio ‘and television stations: pay royalties.to. per:
Torming artists and- record:- compéanies for the.air play-ef théir récords.
- Record:icompeanies-and: recording artists .argue that, this assessment
is-justified by the fact-that 4.record is the creative-work: of both: the
Tecord company-and the:récording aftist, that rddio: stations. are.able.
to use this work without compensating thé artists, and that ‘the
“‘promgtion of the useful arts and sciénces” suffers: thereby.

" As the primary vehicle for the dissetnination of the sounds -on.
sound récordings, we: ate not here to denigrate the artistry of the
_ recording industry. Anyone who has heard the Beatles: singing .on
“Sgt. Pe)l)(per’s,Lonely ‘Hearts Club Band” or Julie London singing
the “Mickey Mouse Club Song” to a congressional committee-knows.
full well just how talented and creative the music industry can. be.
But talent and creativity do not & copyright make. And it is copy-
Tight that we are here to discuss. - '

A copyright is'a governmentally sanctioned monopoly. In a nation
‘which traditionally abhors monopoly there must be some overriding
reason to -confer monopoly status on .any endeavor. In the case of
sopyright, that overriding reason is provided by the desire to en-
courage creativity and once having encouraged it, to protect and
nurture-it. When we enact a copyright statute, one eye must therefore
remain steadfastly on one guestion—is this copyright—this consti-
tutionally mandated, yet radical, departure from. the norm of national
policy, necessary to foster ‘and protect creativity? ‘ :

We believe that the Performance Rights. Amendment of 1975
fails to meét the rigid test necessary to confer full copyright status
upon any class of creative endeavor. We do 5o in-a manner which we
believe is' not unmindfull of 'the unique qualities of the recording
industry. Indeed we recognize that in our continuing support for the
protection of sound recordings from authorized privacy. ‘

But we are also convinced that creativity in the recording industry.
ignot solely the province of the record company and the record artist.
There is a third partner in tliat ptocess—another participant whose
-efforts are prinarily responsible for huge increases:in record sales'and
atdiences ‘at.recording artists’ concerts—-the radio industry.

And the radio industry believes that it, too, serves the creative.
process, that it insures broad expdsure for creative works, that via
the air play of records, it encourages and proinotes the sale of original
artistry, that it provides the compensatory spur, to additional creative
efforts by record companies and recording artists. :

For all of that, We déék no compensation from the recordisig com-
panies, we ask.for no promotional fee. We seek merely the continuation
of & copyright law and an economic inarketplace which has satisfied:
the spirit of the copyright provisibn of the Constitution, )

The statutory grant of a copyright confers upon, its recipient two
fundamental rights-—the right to protect the integrity of his creation
from vrauthorized use and the right to demand compénsation by one
‘who seeks authorization to use it. And those rights. are granted for
.one nurpose slone. . \

The Constitution provides that .the Congrss shall have the power
“‘to promote the progress of science and.the useful-arts by securing for-
limited time to authors and inventors the exclusive right to their
respective writings and discoveries:” )
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The Constitution: does; not mandste copyright—it conférs, power:
upon the-Congresy to provide. it. Indeed, in the construction: of the:
language-of the:.provision, the framers’ intent, is clear—it is not. the
paramount. interest to -secure exclusive. rights<—it -is the -goal .of pro~
moting the progress of scienice and the useful arts which is preeminent..

Mr. Chairman, the NAB believes that the “promotion of the useful
-arts and sciences” demandéd a.limited copyright for the purpose-of’
preventing the unauthorizéd piracy of sound: recordings. ’

When such legislation was-before the 93d Congress weé-wrote every
Member of Congress-indicating our support for the-proposal: :

. We felt then, as we:do now; that the copyright law should not allow
record pirates to steal the creative endeavors.of the record industry:
In passing that legislation, the Congress satisfied the artist’s right to
the protection of the integrity of his creations. \

aving done that, however, Congrecs is now asked to give record.
companies and recording artists copyright compensation for the use of
records by radio-stations. We think it is unnecessary and unfair. We
believe that they -are compensated already, albeit indirectly, and: that
any additional assessment would represent an unfair burden on the.
broadecast industry and a windfall for the record industry.

Broadcasters currently pay copytright fees. Radio and television.
stations pay approximately 3.5 percent of their net advertising receipts.
to the publishers, lyricists, andp composers-of musical works. We are
asked now to pay an additional 1 percent, subject to periodic.review,,
for the play ogrecords on.radio and TV. -

And we are asked to pay that 1 percent to an industry that is growing:
faster than the industry which fuels its growth.. .

Mr. Chairman, in the controversy-of the performance rights amend-
ment there is no disagieement between the proponenis and opponents
on the fact that indirect compensation does flow to recording interests
and record companies. ' . .

The form of that compensation is th ?romotional benefit reaped by
the artists and companies for air play of their work.

And the amount of the compensation is staggering, Mr. Chairman,
the evidence that there is no disagreement on the value of air play to
the record industry comes not from the broadcasting industry but
from the record companies themselves. Listen, for a moment, to their
words—to the words of Stan Cornyn of Warner Brothers Records:

What would happen to our business if radio died? If it were ndt for radio, half
of us in the record business would. have to give 1p our Mercedes leases * * * we at
Warners won’t even put an album out unless it will get air. play.

Listen to the words of Bobby Colomby, the drummer of the rock
group, Blood, Sweat and Tears, in answer to the question, how impor-
tantis radio to you? “Well, thatisit * * * whatyou are doingis * * *
you are sdvertising.” . ~

That the revenue does flow to performing artists and record com-
panies is self-evident. The amount of such revenue is not. A closer look
reveals that additional revenues are not. only unnecessary but un-
warranted as well, ..

There are several distinct groups of people who are involved in
bringing about recorded music; ths composer of the music, the
publisher, the artist who records the music, and the record company
that produces and distributes the record.
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Revenue .comes from two soiirces, record sales.and. air play -of ithe
record. NAB retained Dr.. Frederic-Stuart of Hofstra. University to
estimate the relative amounts of money each of the four parties
realized from the-sale and air play of récorded music; and the results
-of his research are enlightening and somewhat surprising. = . .

Under present arrangements, all four parties—that is, composers,
publishers, artists, and record ¢companies receive money from the sale
of records, but only composers and publishers receive payment for
‘broadcast pérformances—air play of a record. ‘ ,

Dr. Stuart estimated the revenues generated by -a random samplé
‘of records, and he found that the income was distributed as follows:

{COMIPOSEIS aun e e e e e e —————————— $2, 570, 000
Publishers. o e 2,-910, 000
Performing artists. .. _.c_.._. e —mmmmaem e mmeameeaca——- 2, 860, 000
Record companies (after variable manufacturing costs) oo cuccua-- 10, 720, 000

But these figures do-not reflect two important factors:

1. The artists and recording companies must bear the cost of un-
successful records—so that the amounts of money they receive should
be reduced to take this intd account.’ '

2. In many cases the performing artists are also the composer,
and /or publisher of the songs they record, so they also receive royalties
from air play of the records.

. Refining his figures to take these factors into account, Dr. Stuart
found that the distribution of money from this same sample of records

looked like this:

QO P OSOT S e e mmmmm e m;eemceam—————————————————— $1, 530, 000
Publishers... . coceaeaan. ———— 1, 200, 000
Performing artists e ——————— 4, 200, 000
"Record companies- - eccemocc oo cemcmecccceaceneaa—. 10,000, 000

' He concluded:

The foregoing analysis shows the performing artist to be * * * well ahead
of * * * composers and publishers in the distribution of income generated by
the broadcasts and sales of records, but rather far behind the record companies
and none of these figures takes into. account the substantial revenues generated
by live concerts.

Mr. Chairmen, I submit that the performance rights amendment
does not belong in this copyright bill. It is recommended neither by
the constitutional guidelines nor the economic marketplace.

It fails to promote the progress of science, it imposes an unreuson-
able burden on a symbiotic partner in the music industry, and promises
windfall profits for those for whom no need can be demonstrated. For
all of these reasons, we ask that you reject it.

Thauok you.

Senator Scorr. Thank you. Do youhave a copy of letter from Miss
Ringer’s corresgondence to me? If you don’t, v. » will make it avail-
able to you. She speaks of the constitutionality of the amendment
and concludes that it is constitutional. - ‘

Mr. WasiLewskr. No, sir, I do not. ‘ )

Senator Scorr. Appearing in one of the testimonies this morning
was the statement:

It is unreasonable and unfair to let the cable industry ride our backs, to {ake our

propérty; resell it, and not pay us a dime. That offended my sense of the way
things ought to work in America.
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Tsn’t that; commentary also applicable to the perforiing artist?
Mr. Wasiewsky: No; siv; I -dxz)-r‘;bt believeditys, .- - © -

Senator Scorr. Is the product resold without. payment?

Mr. Wasiewski. The cable is using the same product that we as
broadcasters are ysing. We aré paying for that-product. We ate askig
for an extension of the existing copyright, namely the-copyright that
exists in motion pictures, the sports promotions, and such endeavors.

It is a reflection of the fact that there are certain elements of unfair
competition because we-are using the same product, paying for that
prodiict and cable is not. It is not money that broadcasters are asking
to be reimbursed for by cable. Cable s’ nld pay for their utilization of
p;lreidy copyrighted works. Recordir _. are not already copyrighted.
works. i ) o i L )

Senator Scorr. Broadcasters pay for virtually every other form of
broadcasting they employ except sound recordings, yet they pay
nothing to the recording and the performing artist who furnish 75 per-
cent of their programing. =~ - . '

I am speaking of the staff and the supporting artists, not the wealthy
artists. %e have testimony that the average income of a recordin
artist (predominantly supporting artists) is about $4,060 a year. If aﬁ
other services broadcaste(f) are paid for, why is there no compensation
for the artist who produces the music? '

Mr. WasiLgwskr. The broadcasters do pay directly for these other
services. We feel we pay indirectly to all other of the staff and record-
ing artists. Some of them are outstanding arid-do get reimbursement.
But it seems to me that you have a situation where the sidemen, if
-you will, the ordinary musicians, are seeking a statutory enactment
from, the broadcasters to reimburse that individual when in ‘truth of
fact, the proper place would be for him to go through his union and
n:lg()tiate so he too can get a fair share of the royalty from the record
sales. . . . . -

It is the outstanding performer who gets a share of {hose record
-sales. I don’t seewhy those other people, namely the sidemen and other
nusicians should not also get a-fajr share. .

Senator Scorr. It is their complaint that they don’t. Tt has been
alleged that the performance royalty would place a large-burden on the
radio stations. At worst, this amendiment would require & $2 a day
payment oy-small radio stations. ' -

Do 'you think that wculd adversely affect their ability to operate
profitably? ' ‘

Mr. WasiLewskr Not in the 2 years covered in that legislation.

Senator Scorr. What you fear is the revision of renewable features?

Mr. Wasiuewskr. We are opposed to the principle of the bill, Mr.
Chairman. . : .

Senator Scorr. We have some more witnesses. I have got a time
problem here. - . :

Mr. Wasizwsxr, With me on my—— '

Senator Scorr. Al 12 o’clock I have g meeting with. Senator
Schweiker and :the Pennsylvania congressional delegation. We will
have to recess over lunch but in the interim would you introduce your
colleagues here?

Mr. WasiLewskr. On my left is Mr. Harold Krelstein, who operates
six AM and FM stations. Also Mr. Wayne Cornils from Nampa,
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Iddhio, and’ he has a Statement hé: would be glad: to’ subthit for the

record: Mr. Krelstéin has-no gtateient.: 7~ .
enator Scord. ¥ 'would not want to cut yoir off. We can.come back
sb2o%lock. - + R . ‘ : -

Mr. Wasiiewskr. No, sir, I think you full well understand our
position in, this ré%fd., May we submit the statements for the record?
- Sensdtor Scorr: We allowed more fime than I intended for the other
witnesses. If you wént to submit statements, we. can do it that way:

Mr. WisiLewskrn If Mr. Krelstein weré to. have 3 61 4 minutes
now-— : T, o

‘Mr. KreLsTEIN. I doubt very m..ch that I ean repeat yestérday’s
?erformance since I had no formal script then and I have none now.

have devoted 41 years of my life to broadcasting and I have seen:
over the years what I consider to be some very interesting and unique
developments. : ‘

I can’t repeat yesterday’s because the posture here is-a little different
than it was in the House committee. It is a known fact of life that
phonograph records are important to & broadcast station but it is also
a fact of life that they are no guaranty of the successful profitability
of a broadcasting: station. oo

We nave a reciprocal agreement where today the broadeast industry
accounts for ‘about $2 billion of record sales. The latest figures avail-
able show ‘that in 1973 the reporting radio broadcasting stations
showed a drop of 16 pcrcent in profits to approximately 8 percent of
their revenue. Muisic is important but it is not exclusive to af radio
station. ' ' :

We are in such cities as Atlanta, Baltimore, Boston, Chicago,
Memphis, St. Petersburg, Tamps, operating AM and FM. In the city
of Chicago there are 64 radio stations available and most of these
stations are playing the same misic. Y

Music is not exactly the only ingredient in programing that provides
the edge for superiority in terms of listener acceptance. To digress
for 2 moment to the-mattér of classical music; in tiwea.rl forties we.
pioneered the programing of class’cal musicin the city o¥ Memphis.

Through two services from RCA and Columbis Masterworks these
two companies represented most of the well known artists at this
time—we devoted the evening hours to the playing of these music
selections with disastrous results, We felt that as a licensee in the
public trust, we had an obligation to play this music for the benefit
of the.artists. . : ‘

The record companies wanted it 1pla,yed in the hopes -they could
stimulate the sale of these classical recrrdings. Classical ‘music in
Memphis has not .generated _enou%h revéude to pay my salary for
1 year, and I do not consider myself overpaid.

The fact of the matter is that 'the record companies supply us with
a finished product and we supply them with air time.

To me this is an exchange oF equity because the only thing we have
for sale is time. If we use that time to play a record we don’t have that
time available. I am not going to get into the intricacies of what the
air play has meant to the perforiners because the thrust here does not
seem to be the perforihers. .

It more rightfully seems to be-in the area of the technicians who-
provide the background music, who are the sidemen for the solo
performers, the Elton Johns, Chicago, and Alice Cooper.

.
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«_JIf'those men were able to negotiate for themselves to the extent that
Elton John, currently very popular, received a gusranteed contract
for an advance payment of $8 million, in royalties then Elton John
had a moral, ethical obligation to negotiate for his sidemen, the.
unsung heroes, the musicians who back him up., .

We are being asked to share the burden, by an already over bur-
dened industry, at the manufacturing level. This is an employee-
employer relationship that is being attempted to be transferred to
the responsibility of the-broadcaster. ) .

I am a musician in Nashville, Tenn., where the bulk of today’s
music is today recorded, it seems to.me somebody has to negotiate
for these musicians on a basis that gives them a part of the massive
royalties that come to the recording companigs for the sale of this
music,

This industry could not have grown to a $2 million industry because
people don’t have to buy records because they can hear them on the
air.
People want them. [t is & personal product for them in their home to
be played when they want to hear it. They are not going to sit and
listen to a radio station for 24 hours a day in the hopes that they might
hear 1 Elton John recording.

Senator Scorr. Just because Elton John will not take care of his
sidemen, should they be penclized?

Mr. KRELSTEIN. Why should that be the responsibility of the broad-
casters who made Elton John what he is today? Frank Sinatra? In
Kears gohe by—TI say years gone by because he is not as popular as

e was in the years gone by.

Senator Scort. I will send him a copy of the transcript. [Laughter.]

Mr. KreLsTEIN. I think it is not the responsibility of the broad-
casters to supplement these sidemen at the manufacturing level.

[The prepared statements of Mr. Vincert T. Wasilewski, president,
National Association of Broadcasters and Mr. Wayne C. Cornils,
?resident and general manager, KFXD and KFXD/FM, Nampa,

daho, appear in full as follows:]

STATEMENT BY VINCENT T. WASILEWSKI, PRESIDENT OF THE NATIONAL
ASSOCIATION OF BROADCASTERS

Mr. Chairman, my name is Vincent T. Wasilewski. I am President of the
Naticnal Association of Broadeasters, which is located at 1771 N Street, N. W,,
Washington, D.C. The NAB is a non-profit trade association, which has a mem-
bership of 4,079 AM and FM radio stations, 540 television stations and all na-
tional radio and television networks. - . .

Mr. Chairman, broadcasters regard themselves as partners in the business
of bringing to Ameriea her citizens’ artistic efforts in making phonograph records.
We appear before you today as & partner who has. unwittingly and we think
unwistly and unjustifiably been forced to defend itself against a copyright schemne
which has no place in the copyright law of the United States. And we are asked
to defend ourselves against the payment of a fee which flies directly in the face
of trade pra.cticesl economic realities nad the Constitution of the United States.

The so-called “Performance Rights Amendment” would require, for the first
time, that radio and television stations pay royalties to performing astists and
record companies for the air play of their records. Record companies ard r2-
cording artists argue that this assessment is justified by the fact that a record
is the oreative wurk of both the record comﬁany and the recording artist, that
radio stations are ~“le to use this work without compensating the artists, and
that the “promot’  of the useful arts and sciences” suffers thereby. '
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As the primary vehicle fot the disgsemination of the sounds on sound ‘f'ecordﬁlf,
we 'are not here-to denigrate the-artistry-of the recording industry. Anyone:who
has ‘heard th> Beatles singixﬁag_l, on “‘Sgt. Pepper’s Lonely Hearts Club Band” or
Julie. London singing the *“Mickey Mouse Club Song” t0 a°Congressional coms-
mittee knows full well just how talented and creative the music industry can be.
But talent and creati'’ty do niot a copyright make. And-it is copyright that we
are here to discuss. ‘ ' -
" A copyright is ‘a governmensally-sanctioned. monopoly. In a nation which
traditionally abhors monopoly theré must -bé-some o Jerriding reascn to confer
monopoly status on any endeavor. In the case of copyright, that' overriding
reason is provided by the desire to encourage creativity and once having en-
couraged it, to prutect and nurture it. When we enact a copyright statute, one
eye must therefore remain steadfastly on one question-—is this copyright—this
constitutionally mandated, yet radical, departure from the norm of national
policy—necessary to foster and protect creativity?

We believe that the “Performance Rights Amendment of 1975” fails to meet
the rigid test necessary to confer full copyright status upon any class of creative
endeavor. We do so in & manner which we believe is not unmindful of thc unique
qualities-of the recording industry. Indeed, we recognize that in our continuing
support for the protection of sound recordings from unauthorized piracy.

ut we are also convinced that creativity in the recordir%[g industry is not solely
the province of the record company and the record artist. There is a third partner
in tha$ process—another participant whose efforts are primarily responsible for
huge increases in record sales and audiences at recerding artists’ concerts—the
radio industry. And the radio industry believes that it, too, serves the creative
process, that it ensures broad exposure for creative works, that via the air play
of records, it encourages and promotes the sale of original artistry, that it provides
the compensatory spur to additional creative efforts by record companies and
recording artists. For all of that, we seek no compensation from the recording
companies, we ask for ro promotional fee. We seek merely the continuation of a
copyright law and an economic marketplace which has satisfied the spirit of the
copyright provision of the Constitution. )

The statutory grant of a copyright confers upon its recipient two fundamental
rights—the right to protect the integrity of his creation from unauthorized use
and the right to demand compensation by one who seeks authorization to use it.
And those rights are granted for one purpose alone. ]

Article T, Seclion 8 of the Constitution provides that the Congress shall have
the power ‘“to proinote the progress of science and the useful arls by securing for
limited time to authors and inventors the exclusive right to their respective writ-
ings and discoveries.” The Constitution does-not mandate copyright—it confers
power upon the Congress to provide it. Indeed, in the construction of thelanguage
of the Provision, the framers’ intent is clear—it is not the paramount interest to

ecure ‘“‘exclusive rights”—it is the goal of promoting the “progress of science and
the useful arts’ which is preeminent. )

Mr. Chairman, thie NAB believes that the “promotion of the useful arts and
and sciences’” demandad a limited copyright for the purpose of preventing the
unsuthorized piracy of sound recordings. When such legislation was before the
93rd Congress we wrote every member of Congress indicating our support for the
proposal. We felt then as we do now that the Copyright Law should not allow
record pirates to steal the creative endeavors of the record industry. In passing
that legislation, the Congress satisfied the artist’s right to the protection of the
integrity of his creation. )

Having done that, however, Congress is now asked to give record companies
and recording artists copyright compensation for the use of records by radio
stations. We think it is unnecessary and unfair. We believe that they are com-
pensated already, albeit indirectly, and that any additional assessment would
represent an unfair burden on the broadenst industry and & wiadfall for the
record industry.

Broadcasters- currently pay copyright fees. Radio and tclevision stations pay
approximately 3.5% of their net advertising receipts to the publishers, lyricists
and composers of musical works. We are asked now to pay an additional one
percent, subject to periodic review, for the play of records on radio and TV.

d we are asked t0 pay that one percent to an industry that is growing faster
than the industry which fuels its growth.

Mr. Chairman, in the controversy of the ‘“Performance Rights Amendment’
there is no disagreement between the proponents and opponents on the fact that
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indirect compensation:does-flow to recording interests and record companies. The
fc n-of that coinpensation is-the. promotional benefit reaped-by the artists and
dompanies for dir -1~y of their-work. And the amount of the compensation is
gtaggering, Mr: ( :'ivman, the evidence that there is. no disagreement on. the
value of air pley t. _.erccord industry comes-not from the broadcasting industry
but from the record companies themselves. Listen, for a moent, to their words—
to' the words of Stan Cornyn'of Warner Brothers Records:” . ,

“What would happen to our business if radio died? If it- weren’t for radio, half
of us, in the record business would have to give up our Mercedes leases . . .
we at Warners won’t even put an-album out unless it will get airplay.’” ? .

‘Listen to the words of Bobby Colomby, the druramer of the rock group, “Blood,
Sweat and Téars” (in answer to the question, How important is radio to you?):
f‘c‘l?:’iel(liS g_hat is it . . . what you're doing is.. . . you're advertising.” (Emphasis
added) 2.

That the revenue does fiow to performing artists and record companies is self-

evider.t. The amount of such revenue is not. A closer look reveals that additional
revenues are not only unnecessary but unwarranted as well.

There are several distinet groups of people who are involved in bringing about
recorded music: the composer of the music, the publisher, the artist who records
the music, and the récord company that produces and. distributes the record.
Revenue comes from two sources—record sales and air play of the record. NAB
retained Dr. Fredric Stuart of Hofstra University to estimate the relative amounts
of money each of the four parties realized from the sale-and air play of reeorded
thusic; the results of his research are enlightening and somewhat surprising.

Under present arrangements, all four parties—that is, composers, publishers,
artists and record companies—receive money from the sale of records, but enly
composers and publishers reccive payment for hroadcast performances (air play
of records). Dr. Stuart estilnated the revenues generated by a random sample of
records; he found that the income was distributed as follows:

COMPOSOIS e c e e o ccc i e e e mcmamme e ram——————————————— $2, 570, 000
Publishers.___. e mmmemeee—memm—eeem———————— 2, 910, 000
Performing Artists. o iamcimccimmmccncnaeae 2, 860, 000
Record Companies (after variable manufacturing eosts) ..o __..___. 10, '720, 000

But these figures don't reflect two important factors: (1) the artists and record-
ing companies must bear the cost of unsuccessful records (so that the amounts of
money they receive should be reduced to take-this into account) ; and (2) inumany
cases the performing artists are also the composer and/or publisher of the songs
they record, so they also receive royalties from air play of the records.

Refining his figures to take these factors into account, Dr. Stuart found that
the distribution of money from this same sample of records looked like this:

COMPOSEYSec e coc e mrmcccmm——— - e emceccemccmm————— $1, 530, 000
Publishers. oo ool e meemememm—memmmmaecemean 1, 200, 000
Performing Artists. o o cce o mn o e e 4, 200, 000
Record Companies. oo iccceicmcccacancnmanocaaa~-a 10, 000, 000

. He concluded: ‘“The foregoing analysis shows the performing artist to be . . .
well ahead of . . . composers and publishers in the distribution cf income gener-
ated by the broadcasts and sales of records, but rather far behind the record com-
panies, and none of these figures takes into account the suostantisl revenues
generated by live concerts.” .

Mr. Chairiman, I submit that the “Performance Rights Amendment” does not
belong in this copyright bill. It is recommended neither by the constitutional
guidelines nor the economic marketplace. It fails to ‘“‘promote the progress of
science,” it imposes an unreasonable burden on a symbiotit partner in the music
industry,_and promises windfall profits for those for whom no need can be demon--
strated. For all of these reasons, we ask that you reject it. -

STarEMENY BY WAYNE C. CoRrNiLg, PRESIDENT AND GENLRAL:MANAGER KrLn
AND KFXID/FM, Namra, Ipano

Mr. Chairman, my name is Wayne C. Cornils. I own approximateiy 20% of
the Idaho Broadcastin%Company and serve as president and:gencrel mansager of
KFXD/AM and KFXD/FM, Nampa, Idaho.

" 1Dally Varlety, March 4, 1975,
'3 Radfo Program “The Politics of Pop'—June 8, 19785,



%

X amalso-privileged:to eerve as Chairiman of the Small Market Radio Com-.
nittee of the: National Association of Broadcasters. The othér members of theé
Suiall Market Radio Comr’tixttee:oPeraté broadcast -properties in Deming, New-
‘Mexico; Indiatiola, Mississippi; Valdese;'North: Carolinia; Brattleboro, Vetmont;.
and MankKato; M.’inﬁwota; he: Small Market Rdadio Committee represents:
radio broadcasters in markets-of 100,000 population. or less.

0 o )

The small market broadcaster is a person totally involved with, completely
dedidated to.and:an ifitégral -part of tHe:community he Serves, )

Much of what is defined as entertainment programming on a small market
- radig stdtion is-providedtin the playing of‘'retorded:music,. .

JIn addition to the numorous other expenses.of operation, the small market.
broadcaster is ré_q%ired to pay .monthly feés to several music licensing orgaimza-
tions, incliding. BMI, ASCAP and SESAC: The motiies thus'paid are distributed
by thesa ofganizations to the composers, lyricists ahd: publishers:

Now, Mr. Chairman, we are faced with the so-called. “performance rights
amendment;!’ which-would require us, for the.first.{ime, t6 pay royalties to:per:
forming ritists and record-companies. . Yoo : .

There can be no doubt in anyone’s mind that the exposure given to recorded
music by the broadcast industry encourages and promotes the sale of records.
In turn, the sale-of records obviously encourages and-pfomotes ddditional creative
eﬁﬁoi'tcs1 by reeéord -coifipaniés and recording artists. M. Chairman, radio-.sells-
retotds. ; ‘ . - .

“In Boise, Iddho, & community of approximately 90;000 and ‘the adjacent city
of Watiipa, a cofimunity of approximately 20;000 there are 26 outlets: where
reédords thay be-purthiased. All of these.retailers would agree that exposure on
radio provides the primary impetus for the purchase of records. . .

Last week, I spoke with Mr. Nelsoii- Taylor, who is' the manager of the Super
THyift Drag Storéd in Nanipa, Mr. Taylor told me, “If it were not for record:
exposure on radio; I:would:ndt’have s record department.” o

And Bob ‘Gérdon, mdnager of the: record: departments of the. Bon Marche
Départmént Btores, told me that he has'removed his record audition booths.
becatise thie:tustormers have slréady heard the retords-on radio.

And Gary Pratt, the owner of Gary’s-Stereo, :gells 8-track.tapes and cassettes
recordirigs, -a business by the-way, which has:developed -a$ an outgrowth: of the
record industry. At .Mr. Pratt’s request, each week I send him. the KRXD-AM
playlist. Mr. Pratt orders'liis tapes and’ casseftes.directly from: that list.. .

So, théré-can be nodoubt'in the minds of the'managers in the 28 record outlets:.
in the.Nampa-Boise area abot the'important 3ole played:by. radio .in the asle-of
récords. Radio sélls-records. ro o Coe

-Attésting to the recording artists’ popularity due to radio-exposuré arg.the
large feés which these artists are able to command. for personal appearances., I
hive a colleague in Omaha who tells-me that 15-20. recording artists or groups
appear in: that ¢ity during the course of a year. In:Omaha, the minimum fée for
a sirigle appearance is-approximately $5,000-—this for altists such as Jim Staf-
ford, the Righteous Brothers-and Dr. Johi. Others, like Alice Cobper and: John
Denver, receive $20-30,000, while some, like Elvis Presley, receive $100,000..

In Nampa/Boise the figures are very similar: $15,000 for the Carpenters;
$25,000for the Béach Boys; $18,000 for Chicago; and’ for Elton.John, a rather
staggerihg 809 of the gross, .against & guarantee of $30,000.. These:fees:are for
a-single perforndnce orwhat is called “aone-nighf stand.” e C e,

Radio-not only sells records, but providc. the audiences for-recording artists..

In conclusion, Mr. Chairmai, composers, publishers and: lyrieists receive:
compensation in the form of monies paid by broadcast stations o .the.musio
licensing organizations. The record cor  1ies, artists .and composers receive.
monies from the sale of_records—sales which & 3y promoted by the. exposure of
their .roduct on:ridio In addition, the artist receives huge-sums of money for
petsonal appearances: A3 we have pointed out, the fees for personal dppearances
are determined by the artist’s populatity and the artist’s. popularityis determined,
toa lurge degree, by the expdsuré received-ori-radios

Mr. Chairman, to-charge broadcasters an-ndditional fee-is.unnecessary, unfair
and unjust. It would place an extremely heavy burden on all broadcasters;
certainly includitig those-of us in Amerida’s.smaller markets.

Thank you. . ; ; :

‘Senator Scorr. Thé "tWQ ,reméiﬁing Wi.gﬁésséé,.” Ml . Rugsell
Mawdsley, of the Music: Operators of .America, and Mr.. Perry S.
Patterson, represetiting several of therecord manufacturmg companies
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will heve - their statemerits  anid articles placed in ‘the record. We are
keeping the record open until August 1, sc that additional statements:
cant ‘be added by any interested. person: Any comments you want te
make regarding the testimony of the-proponents or opponents of the-
measure will be.received. ‘ e .

- d ¢

[Whereupon, at 12:05.p.m,, the subcoxxlinit;tee adjourned, subject to:,

the call of thé Chair.] . . : ,
[The prepared statemerts -of Mr. Russell Mawdsley, chairman,
Legislative Committes, Music Operators of America, Iné. and Mr.
Perry S. Patterson, on behalf of Rock-Ola Manufacturing Corp., The
Seeburg Corp. and Rowe International, Inc., appear in full as follows:]

STATEMENT OF MRE. RUssELL MAWDSLEY, IMMEDIATE PAsT PRESIDENT- AND
ICHAIRMAN oF THE LEGISLATIVE COMMITTEE OF MUsic'OPERATORS OF. AMERICA,-
Nc. : ‘

Mr. Chairman, I am Russell Mawdsley of Holyoke, Massachusetts. I appear
here in behalf of Music Operators of America, Inc., in opposition {0 Senate bill
1111, which js referred to as the Performance Rights Amendment of 1975.
Music Operators of America, Inc. (MOA), is the national organization of jukebox
operators which _has members-in every State of the Union. I am the immediate
Fast president of the organization and presently serve as chairman of its national
egislative committee.. \ .

.am president of Russell-Hall, Inc., a firm which o§erajes jukeboxes, arhuse-
ment machines, and a full line of vending machines in the greater western.Massa-
chusetts area, an area which. is centered around the city of Springfield, Massa~
chusetts. My firm operates-about 100 jukeboxes, 150 amusement machines, and
700. vending machines, in about 450 locations in this area. I am also active in.
local associations of jukebox operators and in business and civic organizations in
my home city of Holyoke, Massachusetts. ‘

I wish to register the strong opposition of Music Operators of America to
Senate bill 1111, the provisions of which are substantially similar to provisions
for performance royalties for record manufactirers and performers which wers
deleted from the Copyright Revision Bill when the Senate considered and passed
that Bill in September 1974. (8. 1361, 93rd Congress). .

Senate bill 1111 would add $1.00 per jukebox per year to the new jukebox
royalty of $8.00 per machine per year that would be created by the pending
Copyright Revision Bill, S. 22, 94th. Congress, That new $8.00 royalty was
adopted as a compromise when the House of Representatives considered and
passed a copyright revision bill several years. ago, Leter, the Copyright Subcom-
mittes of the Senate Judiciary Committee also.adopted the $8.00 royalty out of
8 -desire to conform to the rate provided in the copyright legislation passed by
the Hfstés)e of Representatives:(Senate Report 93-983 on. 8. 1361, 93rd Congress,

age . : .
P Music Operators of America, Inc., opposes S. 1111 for the following reasons:

1. It would upget the compromise egreement by which ‘the proposed $8.00
jukebox royalty was first established. That proposal, I should add: was intended,
to replace the existing exemption of coin-operated musical performances from
Berformance fees, by a fixed statutory royalty, that would serve as a maximum

imit on jukebox royalties. Before that $8.00 royalty can become fixed in our
statutory law, however, we are now seeing new efforts to increase jukebox opera-
tors’ liabilities-under the copyright law. S . .

2. The proposed new royalty would add & new burden. of at least $450,000 a
year (71X 450,000 machines). to an industry of small-businessmen, who afready
will be burdened by some-$3,600,000 ($8X450,000 machines) in. new jukebox
royalties and by at least $4,500,000 (6¢3X75,000,000 records) in mechanical
x]'?,oijlrlalties, under Sections 115 and 116 of S. 22, the pending Copyright Revision

3. We wish to impress upon the Committee the fact that the jukebox industry
is an economically depressed industry. Like most other industries, the costs of
¢ Ir equipmént and materials have been rising drast! _lly..Our singles records now
cost on an average: 76¢ per record; whigh is & mrarked increase from the 60¢
which a typical operator r%\ortedyto the-House Judiciary. Committee at its hear-
fngs in 1965 (Hearings on.H:R. 4347, 89th Congress, Part I, page 570). Wages of
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our electronic and mechanical'technicians and our other costs of operations have
risen even more drastically, and are continuing to.rise, ' :

On the other hand, jukebox operators are unable to increase prices per play so
8s. to keep abreast of ‘their increasing costs of operations. In some businesses,
g;iqesvcan be increased 'merely by changing the price tag, and the change may not.

@ noticed. In our industry, it is a matter.of reducing the number of songs a cus-

tomer can play for a quarter, and also of changing the coin receiving mechanism
on every-one.of the opetators’ machines..Also, the location owner must be con-
sulted and his consent obtained, for he may object that a raise in the cost to.play
music will be detrimental to his business. Prices of two plays per quarter have
been established by operators in some areas, but this is by no means generally
accepted. In many areas, rates are still at 10¢ per play or three plays for a quarter,.
and there are even soine areas where the rate remains at 5¢ per play.

These conflicting and continuing pressures have necessarily and inevitably
resulted in a general reduction in the level of operators’ income.from operation of
jukeboxes. This economic picture explains why almost all'operators have diversi-
fied their activities by adding amusement and vending machines to their jukebox
operations. Infact, I am quite certain from my own experience that most operaiors
cannot afford to operate jukeboxes unless they also operate amusement and
vending machines. Further emphasizing the serious economic condition of the
jukebox industry was discontinuance, in 1974, of the manufacture of jukeboxes
k yktlée Wurlitzer Company, which was one of the four American manufacturers of

_ juKeboxes. .

4, Jukebox operators serve as promoters of records, and contend, therefore,
that they provide a service to performers and record companies which is of suffi-
cient.benefit-to obviate any claim for the payment of royalties for play of records
cn jukéboxes. . ' ’ '

5. Record manufacturers and performers, traditionally, have secured com-
pensation for thair recordings through contractually negotiated royalties. They
do not need added Congressional assistance to demand and receive adéquate
compensation for their recordings. Just this week, for example, Billboard magazine
is reportin?%a. $9,900,000 distribution t¢ musicians throughout the United States
from the Phonograph Record Manufacturers Fund, a fund which provides annual
distributions to musicians, and was created by private contractual negotiations
without the intervention of Corngress. We urge the Committee, thereforz, to require
record manufacturers aad performers to come forward with proof that any such
Congressional assistance is needed before any such statutory benefits are con-
ferred upon them., ’

6. In the face of continuing reports of “payola’ in the recording industry we
question whether record manufacturers can demonstrate their compeience or
entitlement to statutorily created royalties which would only aggravate a problem
that industry seemsunsble.to control.

7. We also oppose a statutory royalty for record manufacturers and performers
hecause we believe Congress lacks the power to confer such benefits upon them.
In our view, record manufacturers, particularly, are not ‘‘authors” within the
mear ‘ng of the Copyright Clause of the Constitution. In giving equal benefits to
rec ,rd manufacturers, along with performers, we believe this Bill is fatally defec-
tive and cannot stand.

2 Finally, we oppose any new royalty for the recording arts as a matter of
1 .ciple because we believe that there should be but one royalty for any cne per-
formance, and that if Congress creates any new kinds of musical copyrights they
should be shared in a single royalty among all those who claim to have contributed
to the finished product,

In closing, I wou'd like to state to this Committee that within the jukebox
industry there have been, and still are, many who vigorously oppose the creation
of any performance royalty to be paid by jukebox operators. This is because they
beliéve jukebox operators perform a compensating service in the play of musiv on
their machines. Any proposal to impose a new royalty upon jukebox operators.
would substantially intensify that opposition and would make it increasingly
difficult for the industry's leaders to preserve support for the provisions of the
Co%yright Revision Bili as the industry’s representatives have agreed to them.
1111e earnestly urge your Comnmittee, therefore, to disapprove the bill, Senate

Thank you for giving us this opportunity to present the views of Music Opera~.
tors of America, Ine,

_ [The article referred to by Mr, Mawdsley .1 his statement appeared
in.the July 26, 1975, issue of Billboard mag.zine and is as follows:]
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Musicians. Tast-¥6 FAT.$9.9 Mi: MELON:
(By Is Horowitz).

New York.—One busgy horn player’in Los Angelés will.bank an extra $35,000_
next week when he receives ltis siicé- of the $9,915,620 melon to be distributed:
by the Phonograph Record Manufacturers Spécial Isaymeilt,s Fund. .

Checks going out Aug. 1 represent the largest payoff since the fund was estab-
lished in 1964. The totalis some 30 percent over the $7.6 million dispensed in 1974.
This year’s sum will be divided among just over 41,000 union musicians, dlso a
record number, who played at least one-record date during the .past five years.

Smallest checks, for $9.90, will go to thdse who played only a single date in
1970, and none since. But 775 frequently-employed AFM stalwarts will gcv more
than $5,000:each. . .

Name of the Los Angeles sideman is being withheld by fund guardians, but,
his SI?,OOG “royalty” places him at the work surmit of all musicians. playing for
recordings. . T ..

The f%l'nd’s bankroll comes from record manufacturers who contribute .05
percent of their gross sales at suggest list, less a 15 percent packaging deduction
and an additional allowance of 20 percent for free goods on product recorded
under AFM jurisdiction. Material recorded aboard is exempt, even though maznu-
factured-and sold in' this country or Canada. R . .

Eight AFM locals, with Lds Angeles’ Local 47 well out infront at 35 pcreent,.
will share in 80 percent of the fund money, a breakdown of the pryou, shows.
New York’s Local, 802 accounts is second at 19 percent, and Nastvillé's Local,
257 accounts for 15 percent of the total. N h . .

After thesc puwer jurisdictions the fallofl in réecording work and fund payoffs
is rapid. Chicago accounts for 3 percent; Memph’s, Detr.it:and Toronto about
2.51\ }zercent each; and Montreal 1.5 percént.  +

anufacturer payments to the fund are diié sémi-annually on Féb. 15 and
Aug. 15. Books are closed ¢n April 30 each: year in calculating musician shares.
While most credit to sidemen is given for recordings made during the riost recent
accounting period, lesser credit is given, on a dascending scale, to session work
going back over five years. This is to provide some, continuing payment to ré-
cording musicians a¢cording o a fund spokesman. - ! '

SraTEMENT BY PERRY §. PATTERSON, ON BEHALF OF ROCK-OLA MANUFACTURING
Corp., THE SEEBURG CORP., AND ROWE INTERNATIONAL, INC, © 7

My, Chairman and thembers of the subcomimittes, my nate Is Perry S: Patter-
son. 1 presently reside in ‘Coudersport, Pennsylvania and: appear'as counsel for
the Rock-Ola Manufacturing Corporation, The Seeburg Corporation, and Rowe
International, Inc., the only manufacturers of coin operated-g&utomati. -photio-
graphs in the United: States. \ o e

I am a-inember -of the Distriet of Columbia, Maryland, Illincis: and Tennsyl-
vania bars. I am a retired partner of the'Chicago and Washirigton: firm of Kirk-
land, Ellis and Rowe and the foregoing companiés; and other manufacturers
who have vanished: from the scene, have been repiesented by- partners of nty
former firm and by me on copyright legislation matters for at'least forty years.

Senatot Scott’s Bill; S. 1111, would-drastically expatid-the provisions of S.'2223
relating to pérformance royalties in' audio or visual recordings by creating: &
hitherto non-existent right to rcyalties for public performances' via radid, telé-
vision, coin operated phonographs; Liatkground musie of CATV on the part of
“performers” who are defined as “musicians, singers, conductors; adtors; narrators
and‘others” ivhose performance of a literary, musicdl or dramatie work is €éinbodied
in a sound recording. Obviously the multimillion-dollar revenues of the existing
Performing Rights Societies, ASCAP, BMI, and S™SAC, have impressed the
perforiners’ of copyrighted works and thé re¢ord- manufacturers withthe appar-
ently limitless potential sources of revenues from th. entertdinment medid and
accordingly thiey are seeking a‘share ds-a cldss of persons with theé contemplation
of the' constitutional copyright privileges whicli are accorded to Autlors and
Inventors, for limited times, fo exclusive rights to their writings and discoveries.

Given the obvious economic incentives, those Who would creaté. a Sroad class
of performers to be rewarded for their various talents appear to-have no difficulty.
in-asking for statutory definition of their royalty entitlemient. It goes. without
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saying that to.superimpose through the vehicle of copyright an additional royalty
fee on the reproduction of sound recordings on jukeboxes and upon radio and’
television broadcasters, who already are paying royalties for the .use of copy-
righted works of composers, authors:and publishers, would give rise to substantial
additional costs necessarily to be borne ultimately by the consuming public.

Inevitably either new performers rights organizations or expanded existing
organizations are required to decide which performers amorig the myriads of
musicians, singers (choruses and choirs), conductors, narrators, actors and others
are entitled to share in the new royalty.

The purpose of this memorandum is not to advise the Committee on the resolu-
tion of the claimed economic or equitable entitlement of performers as a broad
class, but to point out that it is inappropriate in view of the fundamental con-
stitutional questions involved to create a class of literally thousands of potential
claimants plus record manufacturers. and establishing a precedent for even:
broadér extension-of -the concept of copyright protection.

The equvitable‘.'and economic justification for the use-of the Federal Copyright
Law to extend toirecord producers is exhaustively analyzed in an article in Yolume
43, No. 1, November 1974 issue of The- George Washington Law Review. In
the 86 page study, the suthors, Messrs. Robert,L. Bard and Lewis S. Kurlantzick
ultimately .conclude that there is no economic justification for the establishment
of a hitherto non-existent public performance right with respect to records. The
authors demonstrate that performers are already being adequately compensated
for their capacity to produce records attractive to broadcasters, Record and.tape
piracy, they note, are nc longer a threat to manufacturers in view of the Federal
and State laws on the subject. The authors conclude with the following state-
ment—particularly relevant in the light of recent focus of attention on the prob-
lem of payola: . : - .

“Finally, establishment of the public performance right inevitably will in-
crease the existing strong pressures inducing record producers to offer improper
indulizemen’t,s to employees of the broadcast industry to get their records played
on the air.” | . L

The Committee should not simply decide whether. the granting of copyright
protection to performers and record manufacturers would be ‘'sound policy”,
although even from a policy standpoint there are sound grounds for excluding
the performers from the General Revision. The Committee must work within
the constraints imposed by the limited grant of authority conferred by Article 1,
Sec. 8, cl. 8 of the Constitution, which gives Congress the following power:

“To promote the Progress of Science and Useful Arts, by securing for limited
Times to Authors and Inventors.the exclusive Right to their respective Writings
and Discoveries,”

The language, purpose and hist ry of this clause demonstrate that-it is not a
license to confer copyright or patent monopolies on any group-who might appear
deserving of .economic reward, and, as the following paragraphs will indicate, an
attempt to grant such a monopoly to performers and record manufacturers poses
very real coastitutional problems.

The issue of “‘})erformers’ rights” is not one of first impression before the
Congress or the Judiciary Committee. Bills -have been introduced periodieally
since 1936 with the. objective of Creating performers’ monopolies. Kaplan & J3row
Cases on Copyright, Unfair Competition, and Other Topics Bearing oa the
Protection of Literary, Musical, and Artistic Works 500 (1960). Congress has
heeded before the warning that an attempt to create such rights would go keyond
the power. of Congress, See Hearings Before Subcommittee on Patents, .Irade-
marks and Copyrights of the IHouse Cominittee on the Judiciary on _Hh 1269,
1270 and 2570, 80th Congress, 1st Sess., ser. 10, at 26, 30,.34-3%, 232, 267, 269,
210, 277 (1974). :

Two cogent explanations of why copyright protection for performers and record
manufacturers would be of dubious: constitutionality were developed during the
above hearings. First, the Copyright Clause gives Congress-the power to afford
protection to “Authors and Inventors”. A performer, as defined in the Scott Bill
is simply not an author much less an inventor. It includes, virtually everyone
participating in either a major or minor role as an actor, singer, musician and in
addition, conductors, narrators and others, The definition of what. constitutes a
performer whose talents may be copyrightable is sweeping but the determination.
of which performers are {o receive royalties and in what amount carry the prospect.
of new unwarranted econcmic burdens to the eatire ent rtainment industry
including jukebox operators, jukebox manufacturers and the public
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- If so'broad a definition of “Author’” had been intended, then the framers woiild
not havesfelt called upon to include the word “Inventors” in'the Clause. For
surely an inventor is as much-an author in his field as a performer i$ in his. The
framers, however, expressly included “Inventors” in the Copyright Clause, and
from this inclusion one must conclude that the framers intended to ha.e ““Authors”
take its.ordinary accepted meaning. -

The second ‘basis for r%‘fction was also based on the iiteral phrasing of the
Copyright Clause. This Clause authorizes Congress to-secure to authors the
“exclusive right’’ to their writings. A performer works with a writing which is
usually copyrighted or upon which the copyright has expired but in any event
which someone else.has authored. Since the author has been granted an “exclusive
right” in the work, it is simply illogical and unreasonable for the.performer to
superimpose on such & right a further entitlement to royalties for performing the
work or making a record of: it. .

For these and other reasons prior-attempts to enact statutes establishing per-
formers’ copyright protection have been rejected. See, e.g. H.R. 1270, 80th
Congress, 1st Sess. (1947), reported adversely by a Subcommittee of the House
Judiciary Committee, 93 dong. Rec. pt. 15, at p. D406 (1947). There is no reason
for suspecting the correctness of Congressional judgment in the past. The Senate
in enacting S. 1361 deleted the performers’ and record manufacturers’ royalty.
This Committee has no basis for taking a contrary view., .

In spite of the above, the contention has been made that performers should be
regarded as authors and their performances should be considered to be writings.
It will be argued. that changing times have created concepts of authorship that
did not exist when the Constitution was drafted, and that the Constitution must
be interpreted to reflect that fact. Admittedly, a-capacity for growth must be
read into the Copyright Clause. In many instances this argument may have merit,
but not in the case of performers as defiried in the Scott Amendment. There were
plenty of performers, i.e., actors, musicians, singers, etec., around at the time the
Constitution was adopted and it is not conceivable they were regarded as sauthors.
They are not & new concept although record manufacturers are. If the framers
had wanted to create a sweeping monopoly on behalf of a broad class of pere
formers there was no barrier to their doing so. If they had chosen to confer such s
monopoly on actors, musicians and otber performers they could have done so by
simply writing Art. 1, 8, cl. 8 as follows: .

. “To promote the Progress of Science and useful Arts, by securing for limited
Times to Authors, Inventors and Performers the exclusive right to their respective
writings, discoveries and performances:” (Emphasis added).

If the Senate feels moved to expand the scope of the Copyright Clause to reach
performers and record manufacturers, it must answer affirmatively the following
questions: “Does the public interest necessitate the creating of this new type of
monopoly?”’ “Is the country faced with such a shortage of performers of non-
dramatic art that the public interest requires new incentives to draw people into
these fields?” Hardly. There appears to be little or no justification from the
standpoint of promoting the progress of Scienc: and the Useful Arts for extending
thé copyrighs monopoly to performers and record manufacturers.

There has been an indicated disposition on the part of the Supreme Court to
scrutinize the constitutionality of certain instances of protection granted under
the present statute, even in cases where the issue uf constitutionality was not
raised by the parties. In Mazer v. Stein, 347 U.S. 201 (1954), the Supreme Court
held that a sculpture was within the scope of the Copyright Act. The pending
General Copyright Revision, S. 2223, expressly includes sculptures. Justice
Douglas, in a concurring opinion in which he was joined by Justice Black, stated
that the Court should face the constitutional issue even though not raised. Id.
at 219-21. With reference to the Copyright Clause he wrote:

“The power is thus circumscribed: It allows a monopoly to be granted only to
‘authors’ for their ‘writings'. Is a sculptor an ‘author’ and is his statue a ’writing’
within the meaning of the Constitution? We have never decided the question.”
Id, at219~20. o

After listing -a number-of articles which the Copyright Office had accepted, the-
Justice stated:

“Perhaps these are all ‘writings’ in the constitutional sense. But to me, at least,
tlé%; iu'e not obviously so. It is time that we came to the problem full face.” Id.
a . ;
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Thus, it is evidént that there is fome doubt even with regard to those things
covered in the present act.! This i8 surely not an invitation for Congress to go
farther, particularly where the sweeping and unqualified definition of “performers’
which includes the catch-all, “‘others”, not only.brings a multitude of new potential
royalty claimants into the picture but where it would-establish a precedent for
the creation of royalty entitlement in talented athletes such as figure skaters,
golfers, tennis players, basketball players and the like, to say nothing of comedians
and news commentators. ‘ A :

The Supréme Court has demonstrated in even more recent cases.that it has a

reference for curtailin mpnopol%in the patent and copyright areas. See Sears,

oebuck & Co. v. Stiffel Co., 376 U.S. 225 (1964) and. Compco Corp. v. Bay-Brite
Lighting, Inc., 376 U.S. 234 (1964). In these cases the Spuprgme Court struck
down state attempts to. extend the property rights of creators beyond those
validly granted by theé federal patent and copyright laws. The Court expressly
stated that, ‘““To forbid.copyihg would interfere with federal policy found in Art.
I, Sec. §, cl. 8 of the Constitutions . . . “Compco, supra at 237.” This is a policy
of allowing monopoly only in limited areas for limited times.? .

In summary, this Committee must not allow the arguments of contending
etonomic_interests to_ obsecure Congress’ responsibility to remain within the
limits defined by the Copyright Clause, This power does not extend to creating
a monopoly on the behalf of performers and record manufaéturers,

Mr. Mawdsley has described the problems faced by the music operators and
thgir monetary contribution to the performing rights societies and the music
industry. .

I will direct myself to the plight of the manufacturers, We are not living in
what can be described as nouual cionomic times and there are few industries
that cannot demonsirate declining sales and employment. over the past, several
years. However, in the case of the automatic phonograph manufacturers, which
numbered about 10 thirty years ago, three now reraain. The three companies
for which I speak are Rock-Ola, Seeburg, and Roire International,

In 1974 the Wurlitzer Corporation, which had manufactured musical instru-
ments since 1856 and automatic phonographs since 1908 discontinued the manu-
facture of witomatic phonographs because of the deteriorating economic ci.....te
of the industry.. .

I attach.as Exhibit.A an extract from the 1974 Annual Report of Wurlitzer
explaining its reasons for withdrawal from the automatic phonograph field.

The three surviving manufacturers for whom I speak have not benefited yet
from Wurlifzer's. withdrawal from. competition. Each company has supplied me
with information concerning their operations but have requested that I consolidate
such information for reasons of competitive confidentiality.

In the aggregate, dollar sales volume and unit production is down between
20%. and 30%. Employment is .down drastically, in one company from 1,450
employees to 450 employees. Another company has shutdown production for
three monthg. Distributors’ inventories in certain instances are as much as 300%
above normal and salés are not improving. .

The juke box business hias not kept pace with population growth, It is estimated
that.there are fewer i‘ﬁ_kg bozxes. in operation now thanin the period 25 years
ago after World War II, ~ .

Mr.. Mawdsley. has detailed the present and prospective monetary contribution
of the industry to the record industry and the performing rights societies. Enact-
ment of H. R, 2223 as now drafted will result in a contribution by the operators
to the music industry .of an estimated $8,500,000.00 & year. This is nearly 10%
of the total distributions of the performing rights societies ASCAP, BMI and
SESAC which in 1974 was reported to be approximately $97.5 million.

The manufacturers believe the operators are contributing their fair share for
their use of music and recommenu approval of Section 116 of H. R..2223 as
drafted. They oppose any amendments which ‘would expose the operators to
additional monetary burdens, -

1 Mere copyi;)g is-not copyrightable cf. Donald v, Meyers TV Sales, 426 F.2d 1027,
*cert. denfed 400 U.8S. 392, .

2 Note, however, that the copying is not itself the subject of Zfurther copyright. To

obtain valid copyright the material must be original, although the cases vary widely 5ox11

the 'degree of novelty, originality or varlation required for a.new copyright. 17 U.8.C.A.
note 13, annotations. . c
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Exmisir A
R »June 1, 1974,
To 'THE SHAREHOLDERS OF WURLITZER!: \ C

It is interesting to realize that the-modern, complex, multi-national ‘Wurlitzer
Company of today was founded 118 years ago in a simple, pastoral setting in
Cincinnati; Ohio. Here a young German named Rudolph Wurlitzer was engaged
in the biisiness of importing musical instruments for a frontier society. The
company he founded thrived, as did the nation, with various members of the
Waurlitzer family active in the management for we'l over a century. The last
surviving son of the founder was Farny R. Wurlitze. who died May 6, 1972 after
68 years of dedicated service. . _

In the 118 year span of the Company’s growth, the-steady rise in standard of
living in the countries served by The Wurlitzer Company has provided the public
with time and nioney to enjoy musical instruments of all .types. The Company
has been successful in fulfilling this need-and each year has continued to supply
t;lxe‘kincllg of instruments most wanted, both in the %nited States -and throughout
the world. ’ ) ’

Two major new product linés were established -during the year. One was the
highly competitive Sprite organ line supplementing our medium and higher
priced electronic organs. The introduction of the Sprite models to Wurlitzer
dealers produced the largest number of advance orders for a new product in the
history of the Company. Manufacture of a line of low-priced electronic organs
including table models was also initiated during the year for sale through private
label distribution. This product line has excellent-growth potential.

‘Engineering and reséarch activities have continued -unabated to achieve
innovative products, outstanding styling, and the greatest possible cost savings
in manufacturing. Wide use of electronics in our products has been aided by
the continued application of the new technology of Large Scale Integrated
Circuits (LSI). The Wurlitzer Company was the first in the industry to produce
electronic organs using LSI compoenents.

Manufacturing efficiency has advanced during the year with the continued
trend toward mechgnized assembly and test in our factories, Although capital
expenditures are necessarily’ high for special equipmeént, the operating cost
savings are substantial. Additional manufacturing capacity resulted from the
establishment of a Central American facility operating on a contract basis.
This fycility manufactures cettain subassemblies for use in our various plants.
‘The major Wurlitzér manufacturing .activities are conducted at four plants in
the United States and two'in Europe, with additional manufacturing or licensed
assembly or-2rations in thréé locations in Latin America and one in-South Africa,

To grow in the musical instiument world tharket requires the use of a variety
of up-to-date marketing ‘techniques. This year we have successfully brought into
use many techniques in’market research, sales training, advertising and promotion,
and a variety of other skills necessary for aggressive world-wide operations.
Marketing skills' must, of ‘course, be closely coupled with engineering, manu-
facturing, and financial activities of the highest order to achievethe overall forward
thrust o irowth for which the Company has been noted in recent years.

Our U.S. marketing operations for keyboard prodicts consist of over eight
hundred independent Wurlitzer music dealers and forty-seven Cdxhp.azgi owned
retail music stores. Foreign marketing operations are handled by seven Company
owned marketing subsidiaries as well as a large number of worldwide independent
music dealers and phonograph and vending equipment distributors.. This mar-
keting organization grew in strength and breadth during the year, bringing fine
Waurlitzer products to new markets. ' : : ‘

REVIEW QF OPERATIONS

In the year ended March 31, 1974, The Wurlitzer Company achieved the highest
level of consolidated sales in its 118 year history. Major achievements were also
made in strengthening the Company for future growth and earnings through
progress in technology, manufacturing, and marketing.. -~ * -

During the year engineering and resegrch programs brought into being new
competitivé models in olir .pianos, key and action products, electronic pianos,
electronic organs, and coin-operated -products. Research programs in progress
gromise further important advances for the future. Manufacturing capability has

een improved in all of our U.S. plants through the introducticn of new methods
and specially developed machinery. Manufacturing operations were started at
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the new Wurlitzer plant in. Levern, Germany and a'subassembly manufacturing
operation:was started-with an associate firm in Guatemala, C.A. Final steps in the
closing.of the manufacturing plant at DeKalb, Illinois were completed early in the
year, and manufacturing operations at Logan, Utah are improving steadily.
Marketing operations have been strengthened by careful training and assignment
of skilled .personnel at both wholesale and retail levels. At Cheshire, England a
new sales office and warehouse building was completed at.the Parkgate Industrial
Estate. for Wurlitzer Limited; our, subsidiary for keyboard product sales in Greet
Britain. Marketing operations in Europe were realigned for improved sales cover-
agein various Common Market countries. A major decision was reached to dis-
continue manufacture and sale of coin-operated phonographs in the U.S., a move
which is éxpected to enhance future earnings.

Consolidated net sales on a world-wide basis for the year were $90,069,712, an
increase of 79, over the previous year’s sales of $83,842,546 and the ixighest ever
achieved. The U.S. sales accounted for 819, of the total and foreign sales for 199.
Imported growth occurred in all products except coin-operated phonographs. -

lectronic orgua sales continued its vigorous growth pattern of recent years
showing an increase in dollar sales volume of about 249, over last year largely in
our medium and.higher priced organ products manufactured at Corinth, Missis-
sippi. Two new electronic organ product line programs were undertaken by the
Company during the year with manufacturing responsibility placed at the North
Tonawanda Division. One-is the Sprite organ line, a moderately priced series of
organs with wide popular appeal. This Ki’oduct line, introduced at the June 1973
coavention of Natiomal Association of Music Merchants, was an immediate suc-
ces3 and . produced a very: substantial backlog of orders. At North Tonawanda
intensive effort has been devoted to getting production underway on Sprite
products to satisfly desler demand. A second product line was also initiated during
the year consisting of a series of low priced organs including battery-operated
table models. Distribution has been primarily through non-Wurlitzer dealer
channels. -Acceptance of this line has been good and the future growth possibilities
look attractive.

The Wurlitzer electronic piano is becoming a very popular product, and the
increase in dollar sales oyer last year was 139, Wurlitzer conventional pianos also
showed an increase in dollar sales volume over last. year. Sales of the widely ac-
cepted Wurlitzer cigarette and, vending machine line in Europe continued to grow
in the amount of 159%, over-last year. -

Althougb. our keyboard products business is profitable, vigorous, and growing
rapidly, the overall operations of the Compsuy resulted in & loss. Fortunately,
many of the problems producing this result are now behind us and improved
earnings for the future .are clearly in prospect. The major trouble area affecting
the. earnings.,picture during the past year was our coin-operated phonograph
business which has been unsatisfactory from the profit viewpoint for-the last few
years. At a Board of Directors’ meeting on March 5, 1974 it was decided to dis-
continue phonograph manufacturing and selling operations in the United States.
It was also decided to continue to manufacture and sell phonographs and related

roducts outside of the United States through our German subsidiary, Deutsche
urlitzer, as well as other subsidiaries engaged in sales on a world-wide basis,
The decision to discontinue U.S. phonograph operations was a difficult one to
make, but it is expected to enhance our financial position in the futyre in a num-
ber of beneficial ways. ’

The consolidated net loss for the year ended March 31, 1974 was $7,702,682, or
$6.23 per share after a pre-tax provision of $11,366,000 for losses on disposal of
our U.S. coin-operated phonograph business. This provision was.a direct result
-of the decision to discontinue the coin-operated phonograph business and is
believed to be adequate to cover the expected losses and costs associated with
liquidation of the U.S. phonograph operations. We expect overall company
operations for the year ending March 31, 1975 to be profitable.

Consolidated net earnings in the previous year ending March 31, 1973 were
$2,191,171, or $1.77 per share before an extraordinary charge of $313,747 and
$1,877,424, or $1.52 per share after the extraordinary charge.

The achievement of record dollar sales this yearis evidence of the wide accept-
ance of Wurlitzer products all over the world, We believe world-wide interest in
music is being stimulated partly by the new types of sounds and musical features
available to the public. Products such as the Wurlitzer Orbit series of electronic
organs .with synthesizers and the Wurlitzer electronic piano have been a part of
the. lgrov::h of interest.in new -sounds, and it is expected that the trend will
accelerate, ,
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Wurli'}zer U.S.: retail music.stores were.profitable and expanded from forty-two
-stores atithe beginning to forty-seven.stores at the year end: The.new stores were
Aestablish\ed following a successful pattern of site location.research .which has.been
_developed-in.the last few years. Such stores were a(:E‘euedin.m‘ei:ropolitan areas
where-satisfactory independent dealers-are not available.. . '

Although many ‘achievements for future growth of the Company were made
during the year, and future-operations are expected to be profitable, the overall
Company operations forthis uhusual year resulted in a loss, primarily due to the
-discontinuance of our U.S. coin-operated phonograph business.

In our coin-operated phonograph business, operating losses were sustained
both in U:S. and some foreign subsidiaries dué to steadily rising-costs, limited
market growth, heayvy investment in all-areas and high interest rates. As a result
of the current situation as well as.poor future prospects in the domestic market
for this product, the Board of Directors. decided on March 5, 1974, to sell or
liquidate the coin-operated phonograph segment f the Company’s business in
the United Staies and to close all branches of Wurlitzer Distributing Cotporation
as soon .as practicable. The Company will continue to manufacture electronic
organs in North Tonawanda, and we will also continue to manufacture and
market coin-operated phonographs, cigarette machines and other vending equip-
ment.and accessories at our subsidiary, Deutsche Wurlitzer, Wes. Germany.

In keyboard products the liealthy profit and growth pattern of recent years
was extended, but U.S. Government price controls continued to be a problera
in pricing domestic products. ‘Costs of material and labor ‘have increased in
an abrupt and unanticipated way-on a world-wide basis. Added to this; material
shortages and sf-iwup problems delayed deliveries in nearly all product lines,
although ‘back orders were, and still are, the highest on record: Sales and- profits
of some foreign subsidiaries increased strongly but others were adversely affected
by inflation, foreign and U.S. currency vialuation changes, and customer reaction
'to the energy shortage crisis. All of these factors produced a rapidly shifting situa-
tion that temporarily limited profitability in certain of our foreign .as well as
domestic operations. .

Although some adverse factors will continue throughout 1974, the Wurlitzer
management team will respond quickly to solve the new problems that occur'and
improved opersting results for the year are expected.

The forward strides made by the Company during the year are the result of
dedicated, talented Wurlitzer men and women throughout the world. The new
year offers many opportunities for growth which we welcome with optimism.

R. C. RourFINg, -

Chatrman of the Board,,
Chief Ezeculive Officer.

A. M. Assawm,

Vice Chairman of the Board.



APPENDIX
AuMERICAN BroApcasTING CompaNiEs, INc., New York, N.Y., Auguswf 7, 1975.
Hon. JorN L. McCLELLAN,

Subcommitiee on Patents, Trademarks and Copyrights,
Commiltee on the Judiciary, U.S. Senate, Washington, D.C.

Dear SEnaToR McCLELLAN: American Broadcasting Companies, Inc. (ABC)
wishes to provide your Subcommittee with its comments on S. 1111, a bill to
extend to record ¢ompanies and performers a public performance right in sound.
recordings parallel to existing federal copyright provisions granting public
performance rights ‘to composers.

It is the understanding 6f ABC that the hearing record on S. 1111 may Lave been:
closed on August 1st. Should this letter arrive too late for inclusion in the official
record, ABC respéctfully requests that its comments be associated with the
Subcommittee’s files. ) ‘ ‘

ABC believes that'S. 1111 would be an unwise and unnecessary extention of
the ;co(gyright ldws. ,

ABC is a major user of sound recordings; ABC’s stations, and radio stations
ir general, are important outlets for the dissemination to the general public of
recordings. It is a known fact that broadcasters greatly stimulate record sales
by‘exposina% new releases, and particularly those of relatively unknown artists,
to potential buyers. Radio stations contribute immeasurably to the popularity
of recordings and, therefore to the profits-enjoyed by record manufacturers and
performers alike. As'radio play provides effective advertising and creates consumer
demand, it is not surprising that record comganiw expend considerable efforts
promoting the use of their material on the air. Unlike most advertising, which can.
only be descriptive of a given product, radio broadeast provides the potentiak
buyer with a precise appraisal.of the product.

omposers, record companies, and' performers pay nothing for this valuable

promotional effort. i.egal and business considerations preclude broadcasters from

charging for their use of such material. S. 1111, however, would compel broad-

casters to pay those for whom air play already provides, directly or indirectly,

major benefits. In addition, ABC, like all broadcast users, pays substantial

%rﬁ?nfs for performance rights to the music rights groups-such as ASCAP and
5, A0C )

It is argued that record companies and performers do not share equitably in
the reveaues generated either by broadcast or payments o the music rights
groups. Uncompensated public performance of records produced jointly by
record conipanies and Yerformers, it is said, represents an expropriation by certain
record -users, principally broadcasters, of ecouomic benefits to which record pro-
ducers have a legitimate claim:

ABC finds this argument unconvincing and doubts that the proposed statute
would even achieve its intended purpose of allocating a greater share of revenues
to.record companies and performers. )

Professors Robert L. Bard and Lewis S. Kurlantzick recently published an
article evaluating the issue of public performance rights for record ’FroduCers"in
terms of economi¢ theory and equitable and legal consequences.! They findno
convincing argument for grarting record producers. such rights, Record public
performance rights, they conclude, will not redress alleged injustices to musical
artists whose ¥ecords continue to be broadcast long after the exhaustion of their
gales potential. Composers, rather than record companies and gerformers, would
be the most likely beneficiaries of such a revision. Any benefits that accrued would
not fall equally to performers and record conipanies, as many believe, but would
bé-divided according to the relative bargaining powers of the parties involved,

1Bard and Kurlantzick, A Public Performance Right in Recordia s: How to Alter the
Copyright System Without Improving It, 43 Geo. Wash, I.. Rev, 152 (1974).
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and according to a complex set-of economic and legal factors- which statutory
mechanisms cannot adequately comprehend.

ABC concurs in this opinion and believes the following excerpt from the Bard
a?(é Igtfxl'llsi.ntzick article aptly summarizes the difficulties confronting.proponents
of 8. :

“Amending the Copyright Act confronts an important principle which-also is
relevant to the formulation of copyright policy generally, indeed, ‘o all economic
regulation. At times there are desires tu restructure the benefits of copyright law
to favor creators—authors, composers, and performers—niore, and the eommercial
participants in the creative and distribution process, such .as publishers, record
companies and broadeasters, less. It may be that authors.and artists “deserve’ s
larger share of the revenues generated. by the.exploitation of their work, but it:
may not be.possible to achieve t.its through-changes'in the copyright law. What-
ever the initial allocation of rights in creative work under the law;. s large part of
these rights must be assigned to others in order to render them capable of re-
turning significant income to their original holders. The authot inust usually dea
with a publisher, the performer with a record company,-etc. The author’s succesl.
will depend less on the statutory rights which he initially possesses than.on the
variety of economic factors which determine his relative bargaining strength. In
most -circumstances, attempts to strengthen a weak bargaining position through
granting an author or artist additional legal rights which affect one part of the
economic relationship with a publisher or record company may be frustrated
by a cumpensating adjustment in the remaining relationship.” 2 .

Under 8. 1111 income attributable to the sale and performance of recordea
music would be transferred from broadcasters. tc record companies and popular
performers. Yet both these groups are prospering under the existing copyright
regime. Record companies presently enjoy sufficient.incentives to produce.a véry
large output of new recordings. Performers_sre already compensated for their
ability .to produce records attractive to broadcasters. ) ]

As the National Broadcasting Company points out in its Statement to the,
Subcommittee of July 24, 1975, many successful recording atuists, those most.
likely to henefit by the pruposed statute, have ‘their own recording companies
and record under their owh labels. These artists would reap an additiunal beéne-
fit in their dual capacity as performers and récord company proprietofs. . (

Furthermore, lesser known performers who are in the einploy of recording.com-
panies are unlikely to gain measurable benefits from S, 1111. Although an e‘qi;af
division of performance right royalties is contémplated, experience dictates that
legal and economic factors existing outside the statutory framework may efféct
a distinctly different ultimate allocation of revenies. Such has been the practice.
in the area of mechanical reproduction rights, Whereby record companies usaally
obtain voluntary licenses from composers which permit them to avoid compul-
sory licensing provisions (17 U.S.C. § 1(e) (1970)). There is little fedson to.doubt
that similar arrangements would .esult in practice as between performers and
record companies. o L 3

The situation as to classical music is somewhat different from that of popular,
‘music. The argument has heen made that the Iuss popular arts, which by definition,,
do not have the ability to generate mass$ sales, ought to. enjoy the augmeénted
royalties which S. 1111 theoretically would provide, It is conceivable that a cef-
tain negligible benefit would flow to makers of classical records. .

- Most classical music is uncopjyrighited: thereforé, there is no musi¢ copyright
holder to whom record preducers-must pay mechanical reproduction rig%f, roy-
alties. Thus the classical record makers could retain all éarnings from_piblic
performances.. Bard and Kurlantzick conclude upon analysis-of the peculiarities,
o, this-specialized market that classical records will not.earn safficient révenues
from public performance fees to have any appreciable impaét upon the produc-
‘tion-of classical récords. . . . -

Classical music may need and desefvé financidl support as an ifidependent
matter, but establishing a record publi¢ performance right of wide applicability
to producers. of records of all ty"pﬁg and.tastes will only produce limited benefits,
too small to affect classical record’ production and too small to justify wholesale
legislation. Moreover, congiderations bearing o the desirability of encouraging
the production of classical records ought to be addressed in more appropriate
legislation with narrewer focus.

21d. at p. 180, footnote omitted.



o1

In sum,’ ’AB‘Qop”p_'qééé c¢redtion -of a'piblic performance right for record com-
panies and-performérs ag ificonsistent with practical realities and as an unwise
and unfair barden on broadeasters. Such a newly imposed obligation would also
undermine the #xisting hutually beneficial relationships among record companies,
performers and broadcasters. '

Thank you for the opportimity-of presenting these comthents.

Very truly yours, -
. Evererr H. ERLICK,
Sentor Vice-President and General Counsel.

[Telegram} .
JuLy 24, 1975,
Sehator HueH Scorr,
U.S. Sendte, Russell Senate Office Building,
Washington, D.C. i

Regret that matinee performance today makes it impossible for me to testify
on your important legislation, S. 1111. Thank you, Senator, on behalf of per-
formers everywhere. Recordings are the result of a collaborative effort by the
composer, the performét, musicians and record producer. We are entitled to a
performange rfoy-lty when our créative effort, as captured on a sound recording,
is used by others for their own profit. Since we have no control ‘over whether this
creative effort is used by others, for profit, the least they can do i3 éumpensate
us. This bill also provides-long overdue recognition for the thousands of unsung
instrumentalists and chorus singers who help create recordir ¢s. We ask Congréss
not for special favors. We ask equity, at long last. .

- . o ALFRED DRAKE.
: Muzax Corpr.,
New York, N.Y., July 29, 1976.
Senator JouN L. McCLELLAR,
Dirksen Senate Office Building,
Washinglon, D.C.

D=ar SenAtor McCLeELLAN: I write to expréss the support of Muzak Corpora-
tion for S. 1111, the Performance Right Amendment of 1975,

Muzak is-a New York corporation having-its main odfice at 100 Park Avenue,
New York City: It is a company thdt speéializes in the physiological and psycho-
logical applications of music. Muzak transmiits its music-to subsciibers: préemises
either through a sub-channel of FM radio or léased wire from the telephone
company. It is disseminated throughout all of the miajor cities in' the United
States, as well‘as 22-foreign ‘¢ountries.

As I undefstand it, S. 1111 would require those who “perform’ copyrighted
sound recordings for their profit to pay a royalty to the creators of those sound
recordings—the performing ‘artists and records company—to compensate them
for the exploitation of their creativé efforts. !

Since Muzak was organizéd in 1936, we have created our own-renditions of
popular musical compositions, using recording artists we hire especially for this
purpose. Other background music services, however, have been unwilling to
commit the necéssary cteative and financial resources.to the production of their
musical offerings. Instead, tl 1y have simply spliced together selections from the
most populair sound recordings available, Our competitors have been able to
offer their custbmers the talents of the world’s:greatest performing artists for the
nominal cost of a record. . -

We believe this practice to be.unfair and unjust, both to the creators of the
sound recordings, and-to companies such as ours. Because Muzak doss not
expropriate the talents and éfforts of others for its own enrichment, we have been
put at & competitive disadvantage in the marketplace, .

Congress should put an end to this inequitable situation. S, 1111 would eliminate
the legal anomaly which rewards those who live of the.labor of others. We urge
you to lend your support to its enactment.

Sincerely,
U. V. Muscio, President.
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‘NaTIoNAL Broancasting, Co., INc,;

e e “Washington, D.C,.July 26,1975, .
Hon. Jory L. MCCLELLAN, .. . . R S
Chairman, Subcominitiee on Palents, Trademarks,and Copyrights, Commitice. on.
the Judiciary, U.S. Senate, Washingion, D.C. ~ . <. . .

DEeAR SENaToR McCLELLAN: On Thursday, July 24, in the eourse of the Senate
hearings before the Subcommittee on Patents, Trademarks and Copyrights,.
Senator Scott indicated ‘the record would remain open until August 1 for sub-
missions by those-parties who. wish -to'farnish ‘material for the record.

We respectfully request that the attached statement of the National Broad-
casting Company, Inc. be included in~the record of these hearings.

Best regards.

Very truly yours,

PerER B. KENNEY,
Vice Predident..
Enclosure.

STATEMENT OoF THE NATIONAL Broapcasting CompaNY, Inc.

National Broadcasting Company, Inc. (“NBC) respectfully makes this
statement concerning 8. 1111, a bill which would create a, “performance right”
in the use.of copyrighted sound.recordings for the benefit -of record ccmpanies
and performers. . -

We, question both the logic and public benefit of .the proposed statute and.
therefore do not support its passage. . . )
Proponents of S. 1111 argue that the creation of a performance right is necessary
to create 2 new source of revenue for lesser-known performers and musicians who
work for record companies. We doubt -that-the proposed statute will have that
effect, c;ven assuming that such an objective is a valid subject for national legisla~
tive.policy. .

In the first place, 50 percent of the performance fees provided for in the statute
would go to record companies, not performers. Nothing would compel these
<ompanies to use this money to pay performers.

Secondly, only those musicians and performers whose sound. recordings are
actually broadcast can bcnefit from or be compensated under the proposed
legislation. Since the records that are most often: played. on.radio-and television
are those of the most popular and well-known performers, lesser-known musicians
anc artists will benefit very little. The more popular performers—most of whom
are al~eady lLighly paid—will undoubtedly get the.lion’s share of the remaining
50 percent of the proposed performers’ fees. S

n this regard, it should also be noted that many successful recording artists
today own their own recording companies and record under their own labels.
The proposed statute would give these artists the double benefit of receiving
royalties in their dual ca; acity as performers as well as ,record company owners.

The record industry is a mu'ti-billion dollar enterprise. It grew to this size
without subsidization from the broadeasting industry, and it is clearly able tu
survive without the imposition: of.these additional fees. *

Broadcasters already pay substantial sums for the right tu play music on the
?ir. ;In 1973, for example, broadcasters paid .over $80 million in music license

ees.! - ;

These payments remuncrate the people who create artistic property and thus
serve the policies of the copyright laws. S. 1111, on, the other hand, does not
square with the underlying objectives of copyright. The Constitutional purpose
of copyright is to-protect the “writings’ of “Authors”.. Requiring such payments
to performers will neither encourage them to be *“‘Authors” nor result in their
creating new “writings”. This is not what the Ccnstitutional copyright mandate
was intended to achieve.

1 PCC 1973 Financlal Datag 1974 data not availables



93

‘Singlina% out, in effect, the broadcast industry to shoulder the burden of these
adcitional performance fees is unwarranted. It is an economic reality that a good
deal of the monies received by-record companies and performers through record
sales are directly attributable to the broadcasting of records. For years, record
companies have supplied records to broadcaster8 without charge in recognition
.of the incalculable promotional value of having their records played on the air.
‘8. 1111 would compel broadcasters to pay record companies for the “privilege’’
«of increasing such companies’ profits from record sales. This neither makes sense
«economically nor comports with the Constitutional purpose of copyright.

NBC believes that the compensation of performers should be left to private
negotiation. If the Congress truly believes that the public interest is served by
increasing the compensation.of undiscovered or lesser-known talent, it should not
impose that burden on the broadcasting industry. We believe this area is better
left {0 free negotiation between. the representatives of the performers and the
record companies who are, properly, the parties at issue on the question of com-
'pensation of performers.

"We thank this Subcommittee for the opportunity to state our views on S. 1111,

@)
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